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24  CFR  Part  3282 
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Mobile  Home  Procedural  and 
Enforcement  Regulations;  Formal 
Investigations  and  Adjudicative 
Hearings 

agency:  Assistant  Secretary  for 
Neighborhoods,  Voluntary  Associations 
and  Consumer  Protection,  HUD, 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  amends 
the  Mobile  Home  Procedural  and 
Enforcement  Regulations  in  order  to 
provide  a  more  detailed  set  of 
regulations  to  govern  investigations  and 
adjudicative  proceedings  by  the  Office 
of  Mobile  Home  Standards.  The  purpose 
is  to  provide  for  uniform  and  fair 
proceedings  with  sufficient  detail  so  that 
the  parties  involved  are  adequately 
informed  of  the  procedures  to  be 
followed.  The  hearing  procedures  will 
apply  uniformly  to  all  proceedings 
where  a  party  is  aggrieved  by  a 
preliminary  determination  (including  an 
administrative  determination  on  the 
assessment  of  civil  penalties)  issued  by 
the  Office  of  Mobile  Home  Standards 
pursuemt  to  the  National  Mobile  Home 
Construction  and  Safety  Standards  Act 
of  1974  or  its  regulations. 

DATES:  Comments  must  be  received  on 
or  before  January  21, 1980. 

ADDRESSES;  Comments  must  be  sent  to 
the  Rules  Docket  Clerk,  Office  of  the 
Secretary,  Room  5218,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SVV.,  Washington,  D.C. 
20410 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  Hammond,  Office  of  General 
Counsel,  Room  10278,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  D.C. 
20410,  (202)  755-7055. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  alters  the  present  rule  in 
that  it  consolidates  the  presentation  of 
views  procedure  with  the  adjudicative 
procedure  and  in  that  it  provides 
detailed  rales  governing  the 
investigative  and  adjudicative 
procedures.  With  respect  to  formal 
investigations  and  adjudicative 
proceedings,  the  procedures  retained  in 
the  proposed  rules  answer  many 
questions  which  are  left  unanswered  by 
the  present  regulations.  As  a  result  the 
procedures  which  are  to  be  followed 


should  be  clear  to  all  interested  parties 
and  there  should  be  much  less  need  for 
judicial  or  administrative  interpretation 
of  the  procedural  rules. 

The  proposed  rules  apply  to  all 
administrative  actions  and  to  all  formal 
investigations.  An  “administrative 
action”  is  the  only  form  of  adjudicatory 
proceeding  available  under  the 
proposed  rules.  Administrative  actions 
can  be  used  to  determine  the  existence 
of  an  imminent  safety  hazard,  serious 
defect,  defect  or  noncompliance,  the 
propriety  of  rejecting  a  state  plan  for  full 
approval  as  an  SAA,  the  propriety  of 
withdrawing  full  approval  of  a  state 
plan  as  an  SAA,  the  facts  in  cases 
where  the  payment  of  civil  penalties 
may  be  appropriate  and  the  amount,  if 
any,  of  civil  penalty  to  be  assessed,  the 
propriety  of  disqualiflcation  of  a  primary 
inspection  agency,  and  the  facts  relating 
to  the  issuance  of  an  injunction.  Formal 
investigations  may  be  conducted  when 
the  Secretary  needs  to  obtain 
information  in  order  to  promulgate  or 
enforce  Federal  mobile  home 
construction  and  safety  standards  or  in 
order  to  carry  out  his  other  duties  imder 
the  Act. 

Administrative  actions  under  the 
proposed  rules  provide  for  formal 
hearings  including  procedrual 
safeguards  required  by  the 
Administrative  Procedure  Act  5  U.S.C. 
551  et  seq.  In  addition,  many  portions  of 
the  Federal  Rules  of  Civil  Procedure 
have  been  incorporated  into  the 
proposed  rules.  Included  are  provisions 
for  discovery  which  are  available  as  a 
matter  of  right  to  a  limited  extent  in 
most  cases.  Extensive  discovery  is 
available  by  agreement  of  the  parties  or 
by  order  of  the  Judge.  Expedited 
proceedings  are  also  available  where 
warranted  by  a  particular  case. 

The  present  rules  have  been  so 
completely  rewritten  that  a  section  by 
section  analysis  of  the  changes  would 
be  difncult  to  make  and  would  serve 
little  purpose.  As  a  result  the 
Department  will  present  here  an 
analysis  of  the  proposed  rules  without 
references  to  similar  sections  in  the 
present  rules. 

Section  2382.151 

This  section  sets  forth  the 
applicability  and  scope  of  these 
procedural  rules.  The  purposes  of  these 
rules  are  to  govern  the  conduct  of  formal 
investigations  and  to  govern  the  conduct 
of  administrative  actions. 

Administrative  action  is  defined  in 
§  3282.152(a)(1)  as  an  adjudicatory 
proceeding. 


Section  3282.152 

General  rules  which  are  applicable 
both  to  formal  investigations  and  to 
administrative  actions  are  contained  in 
this  section. 

Section  3282.152(a)  defines  many  of 
the  words  which  are  used  in  the  rules. 
These  definitions  permit  the  use  of 
shorthand  references  where  a  particular 
term  is  used  frequently.  For  example 
“Judge"  is  deHned  as  “an  Administrative 
L^w  Judge  qualified  pursuant  to  5  U.S.C. 
3105."  Also,  “Judge”  as  used  herein 
means  an  Administrative  Law  Judge 
qualified  pursuant  to  5  U.S.C.  3105. 

Section  3282.152(b)  provides  for  the 
assignment  of  hearing  locations  for 
administrative  actions  and  for  formal 
investigations. 

Section  3282.152(c)  requires  that  a 
party  providing  certain  confidential 
information  bring  it  to  the  attention  of  a 
responsible  person  so  that  its 
confidentiality  can  be  protected. 

Section  3282.152(d)  requires  that 
certain  documents  be  retained  as  part  of 
the  Department's  ofncial  record. 

Section  3282.152(e)  provides  that 
service  of  process  may  be  made  by  mail, 
telegram  or  by  personal  service,  and 
that  service  may  be  made  anywhere  in 
the  United  States.  The  section  also 
provides  for  proof  of  service  in 
administrative  actions. 

Section  3282.152(f)  sets  forth  the 
requirements  for  subpoenas  in 
administrative  actions  and  in  formal 
investigations.  This  section  provides  for 
the  issuance  of  the  subpoena  by  the 
Judge  in  an  administrative  action  and 
for  the  issuance  by  the  Department  in 
formal  investigations.  This  section  also 
contains  requirements  governing  the 
form  of  the  subpoena.  These  subpoenas 
may  be  used  to  obtain  testimony  or 
documentary  evidence.  In  an 
administrative  proceeding  a  party  may 
move  to  quash  the  subpoena  within  five 
days  after  service,  and  in  a  formal 
investigation  a  subpoenaed  party  may 
file  a  petition  for  the  withdrawal  or 
modification  of  a  subpoena. 

Section  3282.152(g)  requires  that  the 
Department  consider  any  offer  of 
settlement  made  by  a  party. 

Section  3282.152(h)  makes  provision 
for  an  expedited  proceeding  in  an 
administrative  action  where  warranted 
by  the  circumstances  of  the  case.  In  the 
case  of  an  expedited  proceeding  the 
discovery  which  is  otherwise  available 
under  the  proposed  rules  is  limited 
because  of  limited  time. 

Section  3282.152(i)  provides  that  any 
party  may  be  represented  by  an 
attorney  in  an  administrative  action  or 
formal  investigation.  In  addition  an 
individual  may  appear  on  his  own 
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behalf  or  on  behalf  of  his  or  her 
partnership.  A  corporation  may  be 
represented  by  one  of  its  officers. 

Section  3282.153 

Specific  rules  which  govern  the 
conduct  of  formal  investigations  are 
contained  in  this  section. 

Section  32B2.153(a)  permits  the 
Secretary  to  take  testimony  or  receive 
documents  relating  to  any  matter  under 
investigation.  Any  such  hearing  would 
not  be  adjudicative.  However,  such 
hearing  will  be  recorded  and  witnesses 
will  be  placed  under  oath. 

Section  3282.153(b)  sets  forth  the 
rights  of  witnesses  in  investigative 
hearings.  Any  witness  would  be 
permitted  to  purchase  a  copy  of  the 
transcript  of  his  testimony  or  inspect  the 
official  transcript.  A  witness  may  be 
accompanied  by  coimsel  at  any  hearing. 
Objections  may  be  stated  on  the  record, 
bur  a  witness  may  refuse  to  answer  a 
question  only  if  the  information  sought 
is  privileged.  At  the  conclusion  of 
questioning,  a  witness  may  clarify  his 
answers. 

Section  3282.154 

Detailed  rules  governing  adjudicative 
proceedings  are  contained  in  this 
section. 

Section  32B2.154(a)  sets  forth  the 
circumstances  under  which  an 
adjudicative  proceeding  (called  an 
"administrative  action"  in  these 
proposed  rules)  may  be  used. 
Administrative  actions  can  be  used 
generally  to  determine  a  fact  relating  to 
the  applicability  of  the  Act  or 
regulations.  In  particular,  an 
administrative  action  would  be 
appropriate  to  determine  the  existence 
of  an  imminent  safety  hazard,  serious 
defect,  defect  or  noncompliance,  the 
propriety  of  rejecting  a  state  plan  for  full 
approval  as  a  state  administrative 
agency  ("SAA”),  the  propriety  of 
withdrawing  full  approval  of  a  state 
plan  as  an  SAA,  the  facts  in  cases 
where  the  payment  of  civil  penalties 
may  be  appropriate  and  the  amount,  if 
any,  of  civil  penalty  to  be  assessed,  the 
propriety  of  disqualification  of  a  primary 
inspection  agency,  and  the  facts  relating 
to  the  issuance  of  an  injunction. 

Section  32B2.154(b)  provides  that  an 
administrative  action  is  started  when 
the  Department  issues  an  administrative 
complaint.  It  also  provides  for  the 
assignment  of  cases  to  Judges. 

Section  32B2.154(c)  requires  that  most 
pleadings  and  other  papers  which  are 
part  of  an  administrative  action  must  be 
served  on  the  opposing  party.  All  such 
papers  are  also  required  to  be  filed  with 
the  Judge. 


Section  3282.154(d)  provides  that  there 
will  be  no  pleadings  other  than  an 
administrative  complaint  and  an 
answer.  This  section  also  requires  that 
all  motions  other  than  those  made 
during  a  hearging  be  made  in  writing.  A 
party  opposing  a  motion  has  ten  days 
after  service  within  which  to  answer. 
Oral  argument  on  a  motion  may  be 
permitted.  The  judge  is  permitted  to  rule 
upon  motions  for  extensions  of  time  ex 
parte. 

Section  32B2.154(e)  sets  forth  rules 
governing  pleading.  It  sets  forth  the 
rquirements  both  as  to  form  and 
substance  for  administrative  complaints 
and  for  answers.  Parties  are  required  to 
sign  pleadings. 

Section  3282.154(f)  sets  forth  certain 
requirements  with  respect  to  the  form  of 
pleadings.  It  states  what  is  required  in 
the  caption  of  a  pleading.  It  also 
requires  that  all  assertions  of  claim  or 
defense  are  to  be  set  forth  in  numbered 
paragraphs. 

Section  3282.154(g)  requires  that  a 
defendant  serve  his  answer  within  30 
days  after  the  service  of  the 
administrative  complaint.  All  defenses 
of  all  t>'pes  are  required  to  be  set  forth 
in  the  answer.  Any  issue  which  could 
have  been  raised  in  the  answer  and 
which  is  not  so  raised  may  not  be  raised 
later.  This  section  provides  for  the 
determination  of  the  validity  of  certain 
defenses  prior  to  a  hearing  on  the  merits 
unless  the  Judge  otherwise  orders. 

Section  3282.154(h)  provides  for 
amendments  to  pleadings  under  certain 
circumstances.  Generally  an  amendment 
would  only  be  permitted  immediately 
after  a  pleading  is  filed  or  if  ordered  by 
the  Judge.  However,  amendments  to  the 
pleadings  are  permitted  in  order  to  make 
them  conform  to  the  evidence  when 
issues  are  determined  by  express  or 
implied  consent  of  the  parties. 
Supplemental  pleadings  are  also 
permitted  under  certain  circumstances 
in  order  to  set  forth  the  events  which 
have  occurred  since  the  date  of  the 
original  pleading. 

Section  3282.154(i)  permits  the  Judge 
to  allow  a  person  to  intervene  if  that 
person  claims  an  interest  in  the 
proceeding  and  if  his  interest  may  be 
adversely  affected  as  a  result  of  the 
proceeding.  This  section  also  contains 
the  requirements  which  must  be  met  by 
a  petition  to  intervene  and  it  requires 
that  the  Judge  take  into  account  certain 
factors  when  deciding  whether  to  permit 
intervention. 

Section  32B2.154(j)  contains  general 
provisions  with  respect  to  discovery 
available  by  agreement  of  the  parties  or 
by  order  of  the  Judge.  It  requires  thalt  no 
motion  concerning  discovery  may  be 
filed  unless  the  parties  have  discussed 


the  matter  and  have  been  unable  to 
reach  agreement.  This  section  also  sets 
time  limits  with  respect  to  the  filing  of 
requests  for  discovery  and  all  motions 
for  orders  permitting  discovery.  The 
parties  may  agree  to  permit  or  the  Judge 
may  order  the  following  types  of 
discovery:  Depositions,  interrogatories, 
or  production  of  documents  or  things  or 
permission  to  enter  upon  land  or  other 
property.  If  discovery  is  ordered  by  the 
Judge,  &e  Judge  may  put  reasonable 
limits  on  such  discovery. 

Section  3282.154(k)  provides  that 
certain  discovery  is  available  to  the 
parties  as  a  matter  of  right.  In  particular, 
the  parties  may  discover  the  following 
things  as  a  matter  of  right  through  the 
use  of  interrogatories:  (1)  The  names  of 
experts  including  the  substance  of  the 
expert’s  expected  testimony:  (2)  the 
identification  of  any  reports  or  other 
documents  prepared  by  an  expert;  (3) 
the  names  of  alia  witnesses;  and  (4)  ^e 
identity  of  all  documents  which  are  to 
be  offered  for  evidence  at  a  hearing. 
Parties  are  also  permitted  as  a  matter  of 
right  to  request  admissions  from  any 
other  party.  Finally,  a  party  is  permitted 
to  request  the  production  of  all 
documents  or  things  which  the  other 
party  intends  to  offer  for  evidence. 

Section  3282.154(1)  provides  detailed 
regulations  governing  the  conduct  of 
discovery.  These  regulations  govern,  so 
far  as  it  is  available,  discovery 
permitted  as  a  right  They  also  govern 
all  discovery  permitted  by  agreement  of 
the  parties  or  by  order  of  the  Judge. 

This  section  contains  requirements  for 
the  contents  of  a  notice  of  deposition.  It 
also  provides  that  witnesses  may  be 
compelled  by  subpoena  to  attend 
depositions.  Both  examination  and 
cross-examination  of  witnesses  is 
permitted  and  the  testimony  is  to  be 
recorded.  Objections  to  admissibility  of 
evidence  are  generally  not  waived  if  not 
made  during  the  deposition  unless  the 
basis  of  the  objection  could  have  been 
cured  if  it  had  been  made  at  the  time  of 
the  taking  of  the  deposition.  Motions  to 
terminate  or  limit  a  deposition  are 
permitted.  After  the  deposition  is 
transcribed  the  witness  is  permitted  to 
read  and  sign  the  transcript  making  such 
changes  in  form  and  substance  as  are 
necessary.  After  signing,  the  deposition 
is  to  be  filed  with  the  Judge. 

Rules  relating  to  the  use  of 
depositions  at  hearings  on  the  merits  are 
found  in  this  section.  There  are  also 
rules  governing  the  effect  of  errors  or 
irregularities  in  depositions. 

lliis  section  also  sets  forth 
requirements  for  interrogatories.  It 
requires  that  interrogatories  be 
answered  separately  and  fully  in  writing 
and  under  oath  and  that  answers  or 
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objections,  if  any,  must  be  served  within 
30  days  after  service  of  the 
interrogatories.  Answers  to 
interrogatories  may  be  used  at  a  hearing 
on  the  merits  to  the  extent  permitted  by 
the  Federal  Rules  of  Evidence.  Under 
certain  circumstances  a  party  may 
produce  business  records  instead  of 
answering  interrogatories. 

This  section  also  governs  a  request  for 
production  of  documents  and  things.  By 
agreement  of  parties  or  order  of  the 
Judge  a  party  may  serve  on  any  other 
party  a  request  to  produce  documents  or 
things  or  to  permit  entry  upon  land.  The 
request  is  to  specify  a  reasonable  time 
and  place  for  making  the  inspection. 
After  service  of  the  request,  the  party 
upon  which  it  is  served  has  15  days  to 
serve  a  vmtten  response.  If  the  response 
does  not  say  that  inspection  will  be 
permitted,  the  reasons  for  any  objection 
must  be  stated. 

Section  3282.154(m)  provides 
sanctions  for  failure  to  make  discovery. 
For  failure  to  make  discovery  the  Judge 
may  order  that  certain  facts  are  to  be 
taken  as  established.  He  may  refuse  to 
allow  a  disobedient  party  to  support  or 
oppose  certain  claims  or  defenses  or 
prohibit  him  from  introducing  certain 
matters  into  evidence.  The  Judge  may 
also  strike  out  pleadings  or  parts  of 
pleadings  or  stay  the  proceedings  until 
an  order  is  obeyed  or  dismiss  the  action 
or  render  a  decision  by  default. 

Section  3282.154(nJ  permits  the 
consolidation  of  actions  involving 
common  questions  of  law  or  fact. 

Section  3282.154(oJ  contains 
regulations  concerning  time.  It  sets  forth 
exactly  how  days  are  counted  and 
permits  the  Judge  to  enlarge  periods  of 
time  during  which  an  act  is  required  or 
permitted  to  be  done.  This  section  also 
requires  that  a  motion  and  notice  of 
hearing  be  served  not  less  than  five 
days  before  the  time  speciHed  for  the 
hearing.  Additional  time  is  permitted 
when  service  is  made  by  mail. 

Section  3282.154(p)  permits  the  Judge 
to  schedule  a  conference  in  order  to 
discuss  and  resolve  such  matters  as  may 
assist  in  the  disposition  of  the  action. 

The  Judge  is  then  required  to  issue  an 
order  which  sets  fordi  the  action  taken 
at  the  conference. 

Section  3282.155 

The  rules  contained  in  this  section 
govern  the  conduct  of  administrative 
hearings. 

Section  3282.155(a)  sets  forth  the 
authority  and  responsibility  of  the  Judge. 
The  proposed  rules  give  the  Judge  Ae 
authority  and  responsibility  set  forth  in 
the  Administrative  Procedure  Act.  The 
Judge  is  given  the  power  necessary  to 
control  the  proceedings  and  decide 


cases.  Evidentiary  questions  may  be 
decided  by  the  Judge  in  accordance  with 
the  Federal  Rules  of  Civil  Procedure  and 
Federal  Rules  of  Evidence.  Parties  are 
prohibited  from  communicating  ex  parte 
with  the  Judge  except  under  certain 
circumstances.  A  Judge  who  receives  an 
improper  ex  parte  commimication  is 
required  to  inform  all  interested  parties 
of  the  communication. 

Witnesses  at  hearings  for  the  purpose 
of  giving  evidence  are  to  testify  under 
oath  which  is  to  be  administered  by  the 
Judge.  Every  party  is  permitted  to 
present  oral  and  doounentary  evidence 
and  to  conduct  cross-examination.  In 
addition,  a  party  is  permitted  to  make  an 
offer  of  proof  or  have  an  exhibit  marked 
for  identification  and  retained  in  the 
record  if  such  exhibit  is  not  accepted  as 
evidence. 

Section  3282.155(b)  requires  that 
hearings  on  the  merits  be  scheduled  so 
that  presentation  of  a  case  by  the 
parties  will  be  completed  not  later  than 
five  months  after  an  answer  has  been 
filed.  In  scheduling  such  a  hearing,  the 
Judge  may  consult  with  the  parties. 

Section  3282.155(c)  provides  that  the 
Department  may  dismiss  any 
administrative  action  without  prejudice 
at  any  time  prior  to  the  commencement 
of  the  hearing  on  the  merits. 

Section  3282.155(d)  requires  that 
hearings  be  recorded  and  transcribed. 
The  Judge  may  order  corrections  of  the 
transcript. 

Section  3282.155(e)  provides  that 
parties  may  file  briefs  within  a 
reasonable  time  fixed  by  the  Judge 
following  the  close  of  presentation  of  the 
evidence. 

Section  3282.156 

This  section  provides  rules  with 
respect  to  the  assessment  of  civil 
penalties  after  a  determination  has  been 
made  that  there  has  been  a  violation  for 
which  a  civil  penalty  may  be  assessed 
pursuant  to  42  U.S.C.  5410. 

Section  3282.156(a)  lists  factors  which 
may  be  considered  by  the  Judge  in 
deciding  upon  the  amount  of  a  civil 
penalty. 

Section  3282.156(b)  provides  that  the 
United  States  has  a  claim  against  a 
person  when  such  person  and  the  Office 
of  Mobile  Home  Standards  enter  into  an 
agreement  establishing  the  amount  of 
such  penalty  or  when  the  Judge’s 
decision  establishing  the  amount  of  such 
penalty  becomes  final. 

Section  3282.157 

This  section  contains  the  rules 
governing  the  Judge’s  decision  in  an 
administrative  action. 

Section  3282.157(a)  requires  that  the 
Judge  prepare  and  file  a  written  decision 


setting  forth  his  findings  of  facts  and  his 
conclusions  of  law.  The  Judge  may  also 
include  an  order  as  part  of  his  decision. 

Section  3282.157(b)  sets  time  limits 
within  which  the  Judge  must  make  and 
file  his  decision.  In  a  case  which  is 
decided  as  a  result  of  a  hearing  on  the 
merits  the  Judge  must  make  and  file  his 
decision  within  60  days  following  the 
close  of  the  presentation  of  the 
evidence. 

Section  3282.157(c)  permits  the  Judge 
to  amend  his  findings  of  fact  and/or 
conclusions  of  law  pursuant  to  a  motion 
of  a  party  made  not  later  than  ten  days 
after  the  service  of  the  decision. 

Section  3282.157(d)  requires  that  the 
Judge  prepare  and  file  such  decision  as 
appears  appropriate  for  the 
administrative  complaint  where  a  party 
has  failed  to  answer  or  otherwise 
defend.  This  section  also  provides  that 
an  answer  may  not  be  received  after 
notice  of  default  has  been  filed  unless 
the  party  which  filed  such  notice  of 
default  consents  to  the  filing  of  an 
answer  or  unless  the  Judge  orders  that 
the  notice  of  default  be  set  aside. 

Section  3282.157(e)  permits  a  party  to 
file  a  motion  for  summary  decision 
where  there  is  no  genuine  issue  as  to 
any  material  fact  and  where  that  party 
is  entitled  to  summary  decision  as  a 
matter  of  law.  Such  motions  may  be 
supported  by  affidavits  or  other  verified 
documents.  This  rule  permits  cases  to  be 
partially  adjudicated  on  a  motion  for 
summary  decision. 

Section  3282.157(f)  provides  that  a 
decision  of  the  Judge  becomes  final  15 
days  after  filing  unless  an  appeal  is 
pursued. 

Section  3282.157(g)  permits  relief  from 
a  decision  or  order  under  certain 
circumstances.  Such  relief  is  permitted 
where  there  are  clerical  mistakes  or 
under  certain  circumstances  in  the  event 
of  a  mistake,  inadvertence,  or  newly 
discovered  evidence. 

Section  3282.158 

This  section  sets  forth  the  provisions 
governing  the  review  of  the  Judge’s 
decision  in  an  administrative  action. 

Section  3282.158(a)  requires  that  an 
appeal  brief  be  filed  with  the  Judge 
within  15  days  after  service  of  the 
decision  appealed  from  if  a  party  wants 
to  appeal.  Copies  of  the  brief  must  be 
served  on  all  parties. 

Section  3282.158(b)  provides  that  a 
party  may  answer  an  appeal  brief 
within  20  days  after  service  of  the 
appeal  brief  upon  him. 

Section  3282.158(c)  sets  forth 
requirements  governing  briefs.  Briefs 
may  not  exceed  25  pages  unless 
permitted  by  the  Judge. 
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There  are  also  a  number  of 
requirements  relating  to  form  contained 
in  this  section. 

Section  3282.158(d)  provides  that  oral 
arguments  shall  not  be  permitted. 

Section  3282.158(e)  provides  that  all 
appeals  and  reviews  shall  be 
determined  upon  the  record  made  before 
the  Judge.  The  appeals  officer  may 
affirm,  reverse,  modify  or  set  aside  in 
whole  or  in  part  the  Judge's  decision. 

The  appeals  officer  may  also  remand  the 
case  for  further  procee^ngs.  The 
appellate  order  must  be  served  on  the 
parties  not  later  than  35  days  after  the 
filing  of  the  appeal  brief.  The  decision  of 
the  appeals  officer  becomes  final  at  the 
time  of  service  on  the  parties. 

A  Finding  of  No  Significant  Impact 
under  the  National  Environmental  Policy 
Act  of  1969  has  been  made  in 
accordance  with  the  Procedures  for 
Protection  and  Enhancement  of 
Environmental  Quality.  A  copy  of  the 
Finding  is  available  for  inspection  and 
copying  according  to  Department  rules 
and  regulations  during  business  hours  at 
the  Office  of  the  Rules  Docket  Clerk, 
whose  address  is  stated  above. 

The  period  available  for  public 
comment  on  these  regulations  has  been 
set  at  30  days.  The  Department  is 
soliciting  and  is  interested  in  comments 
by  the  public,  but  the  comment  period  is 
limited  because  the  Department 
presently  has  a  number  of  cases  which 
need  to  be  resolved  through 
administrative  hearings.  The 
Department  believes  that  it  would  not 
be  in  the  best  interest  of  parties 
interested  in  preliminary  determinations 
of  the  Secretary  or  of  the  Department  to 
proceed  with  these  cases  under  the 
present  regulations,  those  regulations 
have  shortcomings  and  do  not  provide 
certain  due  process  procedural 
protections  which  are  provided  in  the 
proposed  regulations.  The  Department  is 
interested  in  getting  new  procedural 
regulations  in  place  as  quickly  as 
possible  so  that  it  can  proceed  with  the 
cases  mentioned  above. 

This  proposed  rule  was  listed  on  the 
Department's  Agenda  of  Significant 
Regulations,  which  was  published  in  the 
Federal  Register  on  August  1, 1979. 

Accordingly  it  is  proposed  that  24  CFR 
Part  3282  Subpart  D  §§  3282.151-158  be 
revised  as  follows: 

Subpart  D— Formal  Investigations  and 
Adjudicative  Hearings 

Sec. 

3282.151  Applicability  and  scope. 

3282.152  General  provisions. 

3282.153  Formal  investigations. 

3282.154  Administrative  actions. 

3282.155  Conduct  of  administrative 
hearings. 

3282.156  Assessment  of  civil  penalties. 


Sec. 

3282.157  Decision. 

3282.158  Review. 

Authority:  Sec.  625,  National  Mobile  Home 
Construction  and  Safety  Standards  Act  of 
1974  (42  U.S.C  5424);  and  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Subpart  D— Formal  Investigations  and 
Adjudicative  Hearings 

§  3282.151  Applicability  and  scope. 

This  subpart  sets  forth  general  rules 
applicable  to  the  conduct  of  formal 
investigations  and  administrative 
actions  held  pursuant  to  the  National 
Mobile  Home  Construction  and  Safety 
Standards  Act  of  1974, 42  U.S.C.  5401  et 
seq.  These  rules  shall  be  construed  to 
secure  the  just,  speedy  and  inexpensive 
determination  of  all  proceedings 
mentioned  herein. 

§  3282.152  General  provisions. 

(a)  Definitions.  As  used  in  these  rules: 

(1)  “Administrative  action"  is  the  only 
form  of  adjudicatory  proceeding 
available  under  these  regulations  and  it 
is  commenced  by  the  issuance  and 
service  of  an  “administrative  complaint" 
by  the  U.S.  Department  of  Housing  and 
Urban  Development,  Office  of  Mobile 
Home  Standards. 

(2)  “Administrative  hearing"  means  a 
hearing  held  as  part  of  an  administrative 
action  and  pursuant  to  5  U.S.C.  554. 

(3)  “Appeals  Officer"  means  the 
Secretary  or  the  Secretary's  designee 
who  shall  hear,  consider  and  determine 
fully  and  finally  all  appeals  from 
decisions  made  as  part  of  administrative 
actions. 

(4)  “Deputy"  means  the  Deputy 
Assistant  Secretary  for  Regulatory 
Functions  or  his  or  her  order  designee. 

(5)  “Formal  investigation"  means  any 
investigation  conducted  by  the  Office  of 
Mobile  Home  Standards. 

(6)  “Investigative  hearing"  means  a 
hearing  which  is  non-adjudcatory  in 
nature  and  which  is  held  in  conjunction 
with  a  formal  investigation. 

(7)  “Judge"  means  an  administrative 
law  Judge  qualified  pursuant  to  5  U.S.C. 
3105. 

(8)  “Presiding  Officer"  means  an 
individual,  who  is  not  a  Judge,  and  who 
is  authorized  by  the  Secretary  or  his 
designee  to  preside  over  the  course  of 
investigative  hearings. 

(b)  Hearing  sites.  All  administrative 
actions  will  be  assigned  a  hearing  site  or 
sites  by  an  order  of  the  Judge,  who  shall 
give  due  regard  to  the  convenience  and 
necessity  of  the  parties  or  their 
representatives  and  witnesses,  the 
availability  of  suitable  hearing  facilities, 
and  other  relevant  factors.  Hearing  sites 
for  investigative  hearings  will  be 
designated  in  the  subpoena. 


(c)  Protection  of  trade  secrets  and 
other  confidential  information.  Upon 
application  by  a  party,  in  an 
administrative  action  or  formal 
investigation  where  trade  secrets  or 
other  matters  may  be  divulged,  the 
confidentiality  of  which  may  be 
protected  by  42  U.S.C.  5413(c),  the  Judge, 
Presiding  Officer  or  person  conducting 
the  investigation  shall  take  such  action 
as  may  be  appropriate  to  protect  the 
confidentiality  of  such  matters. 

(d)  Retention  of  documents.  All 
documents,  pleadings,  books,  records, 
papers,  things,  etc.,  filed  with  the  Judge 
as  part  of  an  administrative  action  will 
be  retained  as  part  of  the  official  record 
of  the  proceeding.  However,  the 
withdrawal  of  original  dociunents  may 
be  permitted  by  the  Judge. 

(e)  Service  of  process.  (1)  Service  of 
process  shall  be  by  registered,  certified 
or  express  mail,  return  receipt 
requested;  by  telegram;  or  by  any  person 
of  suitable  age  and  discretion. 

(2)  Proof  Service,  (i)  Proof  of 
service  is  not  required  in  a  formal 
investigation. 

(ii)  In  an  administrative  action  proof 
of  service  shall  be  by  verification  of  the 
person  making  service  or  by  affidavit 
containing  the  original  return  receipt  as 
appropriate.  Failure  to  make  proof  of 
service  does  not  affect  the  validity  of 
service.  At  any  time  in  his  discretion 
and  upon  such  terms  as  he  deems  just, 
the  Judge  may  allow  any  subpoena  or 
proof  of  service  to  be  amended,  unless  it 
clearly  appears  that  the  substantial 
rights  of  the  party  on  whom  service  was 
made  would  be  materially  prejudiced. 

(3)  Service  of  process  may  be  made 
anywhere  within  the  United  States. 

(f)  Subpoenas  in  administrative 
actions  and  formal  investigations — (1) 
For  attendance  of  witnesses,  (i) 
Subpoenas  for  the  attendance  of 
witnesses  in  administrative  actions  shall 
be  issued  by  the  Judge,  shall  be 
captioned  as  required  by 

§  3282.154(f)(1),  and  shall  command 
each  person  to  whom  it  is  directed  to 
attend  and  give  testimony  at  a  time  and 
place  specified  therein,  llie  Judge  may 
provide  blank  subpoenas  to  the  parties 
who  shall  complete  them  before  service. 
The  Judge  may  cause  the  subpoena  to  be 
served  or  he  may  deliver  it  to  the  party 
requesting  it  for  service. 

(ii)  Subpoenas  for  the  attendance  of 
witnesses  in  formal  investigations  shall 
be  issued  by  the  Deputy  of  his  designee 
and  shall  contain  a  caption  containing: 
(A)  “United  States  of  America  before 
the  Department  of  Housing  and  Urban 
Development,  (Office  of  Neighborhoods. 
Voluntary  Associations  and  Consumer 
Protection — Office  of  Mobile  Home 
Standards)";  (B)  the  name  of  the  party  or 
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parties  being  investigated;  (C)  the  file 
number;  and  (D)  a  designation  as 
appropriate,  such  as;  “Subpoena  Duces 
Tecum  Et  Subpoena  Ad  Testificandum." 
Such  subpoenas  shall  command  each 
person  to  whom  it  is  directed  to  attend 
and  give  testimony  at  a  time  and  place 
specified  therein  and  the  Office  of 
Mobile  Home  Standards  shall  cause 
such  subpoenas  to  be  served. 

(2)  For  production  of  documentary 
evidence.  A  subpoena  may  also 
command  the  person  to  whom  it  is 
directed  to:  (i)  produce  or  permit  access 
to  the  books,  papers,  documents,  or 
tangible  things  designated  therein;  and/ 
or  (ii)  answer  interrogatories. 

(3)  Any  witness  subpoened  imder 
(3282.152(f)(1)  or  (2))  shall  be  paid  by  the 
party  requesting  the  subpoena  the  same 
fees  and  mileage  that  are  paid  witnesses 
in  the  courts  of  the  United  States.  When 
a  subpoena  for  a  witness  or  for 
production  of  documents  is  issued  on 
behalf  of  any  party  other  than  the 
Department  such  person  must  tender 
with  his  request  for  a  subpoena  the  fees 
for  one  day’s  attendance  and  the 
mileage  allowed  by  law.  Such  tender 
shall  be  made  to  the  Judge  who  shall 
hold  such  fee  and  deliver  it  to  the 
witness  after  appearance. 

(4)  Petition  or  motion  to  quosh  or 
limit  (i)  Any  person  to  whom  a 
subpoena  is  Erected  may,  prior  to  the 
time  specified  therein  for  compliance 
but  in  no  event  more  than  5  days  after 
the  date  of  service  of  such  subpoena, 
apply  to  the  Judge,  in  the  case  of  an 
administrative  action,  to  quash  or 
modify  such  subpoena,  accompanying 
such  application  with  a  brief  statement 
of  the  reasons  therefor.  The  Judge  shall 
have  the  discretion  of  granting  or 
denying  said  motion. 

(ii)  No  motion  to  quash  or  limit  is 
available  in  a  formal  investigation. 
However,  a  subpoened  party  may 
petition  the  Deputy  to  modify  or 
withdraw  a  subpoena  by  filing  a  petition 
with  7  days  after  service  of  the 
subpoena.  The  petition  may  be  in  letter 
form  but  must  set  forth  the  facts  and  the 
law  upon  which  the  petition  is  based. 

(iii)  Any  person  who  does  not  apply  to 
the  Judge  within  the  time  specified  in 
paragraph  (f)(4)(i)  of  this  section  or  who 
does  not  petition  the  Deputy  within  the 
time  specified  in  paragraph  (t)(4)(ii)  of 
this  section  may  not  later  raise  before 
the  Judge  or  Deputy  or  in  any  further 
proceedings  any  issue  which  could  have 
been  so  raised. 

(g)  Settlement.  Parties  may  propose 
either  orally  or  in  writing  at  any  time 
offers  of  settlement  which  shall  be 
considered  by  the  Deputy.  If  any  offer  of 
settlement  is  rejected  the  party  making 
the  ofier  shall  be  so  notified  and  the 
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offer  shall  be  deemed  withdrawn!  and 
shall  not  constitute  a  part  of  the  record 
in  such  proceeding.  If  an  offer  of 
settlement  is  accepted,  it  shall  become  a 
final  order  of  the  Secretary. 

(h)  Expedited  proceedings.  At  any 
time  upon  or  after  the  commencement  of 
an  administrative  action  the  Judge  may 
order  an  expedited  proceeding  upon  the 
motion  of  a  party  and  for  good  cause 
shown.  Such  motion  shall  be  in  writing 
and  accompanied  by  supporting 
documents,  if  any  that  establish  the 
party’s  claim  of  exigent  circumstances 
warranting  expedition.  Service  of  such 
motions  where  possible,  shall  be  by 
personal  delivery  to  all  parties; 
otherwise  service  shall  be  by  telegraphic 
communication  followed  by  registered 
or  certified  mail.  All  parties  opposing 
the  motion  shall  file  a  response  on  the 
date  the  answer  is  due  or  within  5  days 
fi-om  the  date  of  receipt  of  the  motion, 
whichever  is  later.  If  the  motion  is 
granted  time  requirements  provided 
elsewhere  in  these  rules  may  be 
modified  by  the  Judge  to  the  extent 
required  to  fulfill  the  overall  objectives 
of  the  Act  and  the  ends  of  Justice: 
Provided.  A  hearing  on  the  merits  of  the 
case  shall  not  be  scheduled  on  less  than 
5  days  notice  to  the  parties  imless  all 
parties  to  the  case  consent  to  an  earlier 
hearing.  Notwithstanding  the  provisions 
of  §  3282.15(k)  or  any  other  section 
discovery  is  not  available  in  expedited 
proceedings  except  by  agreement  of  the 
parties  or  by  order  of  the  Judge  for  good 
cause  showm. 

(i)  Qualification  for  appearance.  (1) 
Members  of  the  bar  of  a  Federal  Court 
or  of  the  highest  court  of  any  state  are 
eligible  to  practice  before  the  Secretary. 
No  register  of  attorneys  will  be 
maintained. 

(2)  Any  individual  or  member  of  a 
partnership  involved  in  any 
adminisrative  action  or  formal 
investigation  may  appear  on  his  own 
behalf  or  on  behalf  of  the  partnership 
upon  adequate  identification.  A 
corporation  or  association  may  be 
represented  by  a  bona  fide  officer 
thereof  upon  a  showing  of  adequate 
authorization. 

(3)  A  person  shall  not  be  represented 
except  as  stated  in  paragraphs  (1)  and 
(2)  of  this  section. 

S  3282.153  Formal  investigatiGns. 

(a)  Generally.  (1)  The  Secretary  is 
authorized  by  42  U.S.C.  5413  to  conduct 
such  investigations  as  may  be  necessary 
to  promulgate  or  enforce  Federal  mobile 
home  construction  and  safety  standards 
established  under  the  Act  or  otherwise 
to  carry  out  his  duties  under  the  Act. 

(2)  Hearings  may  be  conducted  by  the 
Secretary  in  the  course  of  any 
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investigation  for  the  purpose  of  taking 
the  testimony  of  witnesses  and  receiving 
documents  and  other  data  relating  to 
any  subject  under  investigation.  ’Iliese 
hearings  are  non-adversary  in  nature 
and  will  not  result  in  a  formal 
adjudication  by  the  Department.  ’The 
purpose  of  an  investigation  hearing  is  to 
establish  the  facts  surrounding  actual, 
suspected  or  threatened  violations  of  the 
Act.  These  hearings  shall  be 
stenographically  or  electronically 
recorded  and  testimony  of  witnesses 
shall  be  under  oath  or  affirmation. 
Unless  the  Deputy  determines  otherwise 
for  good  cause,  these  hearings  shall  be 
public. 

(b)  Rights  of  witnesses  in 
investigative  hearings.  (1)  Any  person 
subpoened  in  connection  with  any 
formal  investigation  shall  be  entitled, 
upon  payment  of  costs,  to  purchase  a 
copy  of  the  transcript  of  his  testimony  as 
reported,  except  that  in  a  nonpublic 
proceeding  the  witness  may  for  good 
cause  be  limited  to  inspection  of  the 
official  transcript  of  the  testimony. 

(2)  Any  witness  compelled  to  appear 
in  person  in  an  investigative  hearing 
may  be  accompanied  and  represented, 
by  counsel.  ’The  witness  may  be  advised 
by  counsel,  in  confidence,  and  upon 
initiative  of  either  counsel  or  the 
witness,  with  respect  to  any  question 
asked. 

(3)  Objections,  (i)  A  witness  may  not 
ref^use  to  answer  a  question  or  produce 
evidence  except  as  permitted  by 

§  32d2.153(b)(3)(ii),  otherwise  testimony 
and  other  evidence  will  be  taken  subject 
to  any  objection  which  is  made. 
Objections  interposed  will  be  continuing 
objections  throughout  the  course  of  the 
proceedings,  and  repetitious  or 
cumulative  statement  of  an  objection  or 
of  the  grounds  therefor,  in  such  cases,  is 
unnecessary. 

(ii)  Where  the  testimony  or  other 
evidence  sought  is  privileged  the 
witness  may  refuse  to  respond.  If  the 
witness  refuses  to  respond  he  or  his 
counsel  shall  state  briefly  and  precisely 
on  the  record  the  grounds  therefor. 

(4)  Upon  completion  of  the 
examination  of  a  witness,  the  witness 
may  clarify  any  answers  on  the  record 
in  order  that  specified  points  of 
ambiguity,  equivocation,  or 
incompleteness  may  be  corrected. 

(5)  'The  presiding  official  shall  take  all 
necessary  action  to  regulate  the  course 
of  the  proceeding  to  avoid  delay  and  to 
maintain  order. 

(6)  In  the  case  of  contumacy  of  the 
witness  or  the  witness’s  refusal  to  obey 
a  subpoena  or  order  of  the  Secretary, 
the  United  States  District  Court  for  the 
jurisdiction  in  which  the  inquiry  is 
carried  on  may  issue  an  order  requiring 
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compliance  therewith;  and  any  failure  to 
obey  the  court  may  be  punished  by  such 
court  as  a  contempt  thereof. 

§  3282.154  Administrative  actions. 

(a)  Applicability  and  scope.  Sections 
3282.154  through  3282.158  set  out 
procedures  applicable  to  adjudicative 
actions  dealing  with  the  following 
situations: 

(1)  The  existence  of  imminent  safety 
hazard,  serious  defeat,  defect,  or 
noncompliance  under  42  U.S.C. 

5414(e)(g)  and  24  CFR  3282.407; 

(2)  The  rejection  of  a  State  plan  for 
full  approval  as  an  SAA  under  42  U.S.C. 
5422  and  24  CFR  3282.304; 

(3)  The  withdrawal  of  full  approval  of 
a  State  plan  under  42  U.S.C.  5422(f)  and 
24  CFR  3282.306; 

(4)  The  assessment  of  a  civil  penalty 
under  42  U.S.C.  5401(a); 

(5)  The  disqualification  of  a  PIA  under 
24  CFR  3282.356; 

(6)  The  determination  of  facts  relating 
to  the  issuance  of  an  injunction  pursuant 
to  42  U.S.C.  5410; 

(7)  The  determination  of  any  fact 
relating  to  the  applicability  or  non¬ 
applicability  of  the  Act  or  any  regulation 
promulgated  pursuant  thereto. 

To  the  extent  that  these  regulations 
provide  for  hearings  for  parties  which 
would  otherwise  qualify  for  hearings 
under  24  CFR  Part  24,  the  procedures  of 
24  CFR  Part  24  shall  not  be  available 
and  shall  not  apply. 

(b)  Commencement  of  action.  (1)  An 
administrative  action  is  commenced  by 
the  issuance  of  an  administrative 
complaint  by  the  United  States 
Department  of  Housing  and  Urban 
Development.  Office  of  Mobile  Home 
Standanls.  Such  administrative 
complaint  shall  be  subtitled  "Notice  of 
Preliminary  Determination"  and  the 
Department  shall  be  named  as  plaintiff 
and  all  other  parties  shall  be  named  as 
defendants. 

(2)  Prior  to  issuance  of  an 
administrative  complaint  the  Secretary 
or  his  designee  shaU  assign  the 
proceeding  to  a  Judge. 

(3)  The  Office  of  Mobile  Home 
Standards  shall  issue  the  administrative 
complaint  and  cause  it  to  be  served 
pursuant  to  S  3282.154(e) 

(4)  Prior  to  the  Bling  of  an 
adi^nistrative  complaint  the  Office  of 
Mobile  Home  Standards  may  send,  by 
certified  or  registed  mail,  to  any  person 
or  entity,  a  letter  which  notifies  ffiat 
person  or  entity  of  a  preliminary 
determination  made  by  the  Secretary 
and  of  any  action  which  the  Secretary 
has  preliminarily  decided  to  take.  The 
letter  shall  set  forth  such  preliminary 
determination  and  action.  The  letter 


shall  then  contain  the  following 
paragraph: 

‘The  Secretary  of  the  Department  of 
Housing  and  Urban  Development  has 
preliminarily  made  the  above  stated 
determination(s)  of  fact  and  has 
prelimiarily  decided  to  take  the  above 
stated  action.  If  you  would  like  a 
hearing  pursuant  to  the  procedures  set 
forth  in  24  CFR  3282.151  et  seq.  you  must 
request  such  a  hearing  by  sending  a 
written  request  to  (here  state  the  name 
and  address  of  the  person  to  whom  the 
request  must  be  sent).  Such  request  must 
be  sent  by  registered  or  certified  mail 
and  must  be  mailed  by  you  no  later  than 
30  days  following  the  receipt  of  this 
letter.  If  you  do  not  so  request  a  hearing 
then  the  Secretary’s  preli^nary 
determination(s)  and  action  shall 
become  final  determination(s)  and 
action  at  midnight  on  the  30th  day 
following  receipt  of  this  letter.  If  such 
determinationfs)  and  action  become 
final  then  you  may  not  later  contest 
either  the  determination(s)  or  the  action 
by  any  administrative  process  or  in  any 
court." 

(i)  This  process  may  be  used  to  notify 
a  person  or  entity  of  any  action  which 
the  Secretary  might  take  including  the 
assessment  of  civil  penalties. 

(ii)  If  the  person  or  entity  to  whom  the 
letter  is  sent  does  not  request  a  hearing 
within  the  time  and  by  the  method  set 
forth  in  the  letter  then  the  preliminary 
factual  determinations  of  ffie  Secretary 
become  final  determinations  and  the 
action  becomes  final  action  of  the 
Secretary.  Such  determinations  and 
action  become  final  at  midnight  of  the 
30th  day  following  receipt  of  the  letter 
by  the  person  or  entity. 

(iii)  Once  the  determinations  and 
action  become  final  the  person  or  entity 
to  whom  the  letter  was  addressed  may 
not  later  contest  such  determinations  or 
action  by  any  administrative  process,  in 
any  court  or  otherwise. 

(iv)  If  a  person  or  entity  requests  a 
hearing  within  the  time  and  by  the 
method  set  forth  in  the  letter  Aen  (A)  an 
administrative  complaint  shall  be  issued 
and  served  on  the  person  or  entity  to 
whom  the  letter  was  addressed;  or  (B) 
the  Office  of  Mobile  Home  Standards 
shall  notify  the  person  or  entity  to  whom 
the  letter  was  addressed  that  it  is  not 
going  to  pursue  the  matter  at  the  present 
time.  If  the  Office  of  Mobile  Home 
Standards  notifies  the  person  or  entity 
to  whom  the  letter  was  addressed  that  it 
is  not  going  to  pursue  the  matter  at  the 
present  time  an  administrative 
complaint  may  still  be  issued  at  any 
later  time. 

(c)  Service  and  filing  of  pleadings  and 
other  papers.  (1)  ^cept  as  otherwise 
provided  in  these  regulations,  every 


order  required  by  its  terms  to  be  served, 
every  pleading  subsequent  to  the 
original  administrative  complaint  unless 
the  Judge  otherwise  orders  because  of 
nmnerous  defendants,  every  paper 
relating  to  discovery  required  to  be 
served  upon  a  party  unless  the  Judge 
otherwise  orders,  every  written  motion 
other  than  one  w'hich  may  be  heard  ex 
parte,  and  every  written  notice, 
appearance,  demand,  offer  of 
settlement,  proposed  order,  proposed 
findings  of  fact  or  conclusions  of  law, 
brief,  and  similar  paper  shall  be  served 
upon  each  of  the  parties.  No  service 
need  be  made  on  parties  in  default  for 
failure  to  appear  except  that  pleadings 
asserting  new  or  additional  claims  or 
requesting  new  or  additional  relief 
against  them  shall  be  served  upon  them 
in  the  manner  provided  for  service  of 
subpoenas  in  S  3282.152(e).  In  the  case 
of  papers  required  to  be  served  upon  the 
Department  two  copies  thereof  shall  be 
served. 

(2)  Whenever  under  these  regulations 
service  is  required  or  permitted  to  be 
made  upon  a  party  represented  by  an 
attorney  the  service  shall  be  made  upon 
the  attorney  unless  service  upon  the 
party  himself  is  ordered  by  the  Judge. 
Service  upon  the  attorney  or  upon  a 
party  shall  be  made  by  delivering  a  copy 
to  him  or  by  mailing  it  to  him  at  his  last 
know  address  or.  if  no  address  is 
knov\m,  by  leaving  it  with  the  Judge. 
Delivery  of  a  copy  means:  Handing  it  to 
the  attorney  or  to  the  party;  or  leaving  it 
at  his  office  with  his  clerk  or  other 
person  in  chaige  thereof;  or,  if  there  is 
no  one  in  charge,  leaving  it  in  a 
conspicuous  place  therein;  or.  if  the 
office  is  closed  or  the  person  to  be 
served  has  no  office,  leaving  it  at  his 
dwelling  house  or  usual  place  of  abode 
with  some  person  of  suitable  age  and 
discretion  residing  therein.  Service  by 
mail  is  complete  upon  mailing. 

(3)  All  papers  required  to  be  served 
upon  a  party  shall  be  filed  with  the 
Judge  either  before  service  or  within  a 
reasonable  time  thereafter. 

(4)  Every  paper  required  to  be  served 
upon  a  party  shall  be  accompanied  by  a 
signed  certificate  of  service  which  shall 
state  the  person  who  was  served,  the 
address  of  service,  the  manner  of 
service  and  the  date  of  service. 

(d)  Pleadings  and  motions. — (1) 
Pleadings.  There  shall  be  an 
administrative  complaint  and  an 
answer.  No  other  pleading  shall  be 
allowed  except  as  permitted  by  order  of 
the  Judge. 

(2)  Motions  and  other  papers,  (i)  An 
appUcation  to  the  Judge  for  an  order 
shall  be  by  motion  which,  unless  made 
during  a  hearing,  shall  be  made  in 
writing,  shall  state  with  particularity  the 
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grounds  therefor,  and  shall  set  forth  the 
relief  or  order  sought. 

(ii)  The  regulations  applicable  to 
captions,  signing,  and  other  matters  of 
form  of  pleadings  apply  to  all  motions 
and  other  papers  provided  for  by  these 
regulations. 

(iii)  Within  10  days  after  service  of 
any  written  motion,  an  opposing  party 
may  answer  in  writing.  The  moving 
party  shall  have  no  right  to  reply  except 
as  permitted  by  the  Judge.  Oral 
argument  on  motions  may  be  required 
by  the  Judge  on  his  own  motion  or  it 
may  be  permitted  by  the  Judge  upon 
request  by  one  of  the  parties  made  with 
the  motion  or  with  the  answer  to  the 
motion. 

(iv)  The  Judge  may,  in  his  discretion, 
rule  upon  motions  for  extension  of  time 
ex  parte.  Extensions  of  time  or 
continuances  in  any  administrative 
action  may  be  offered  for  sufficient 
cause  in  the  discretion  of  the  Judge  on 
his  own  motion,  or  on  the  motion  of 
either  party. 

(v) (A)  VVhen  a  motion  is  granted  with 
the  result  that  the  proceeding  before  the 
Judge  is  terminated,  the  Judge  shall  file  a 
decision  in  accordance  with  the 
provisions  of  §  3282.157.  If  such  a 
motion  is  not  granted  as  to  all 
allegations  and  as  to  all  parties,  the 
Judge  shall  file  an  order  with  respect  to 
that  part  of  the  motion  which  is  granted. 

(B)  A  motion  to  dismiss  may  be  made 
by  any  party  at  any  time. 

(e)  Rules  of  pleading.  (1)  The 
administrative  complaint  shall  contain: 

(i)  A  short  and  plain  statement  of  the 
claim  showing  that  the  Department  is 
entitle  to  relief:  and  (ii)  a  demand  for 
decision  for  the  relief  to  which  the 
Department  deems  itself  entitled 
including  a  statement  of  the  facts  to  be 
determined  if  any.  Relief  in  the 
alternative  or  of  several  different  types 
may  be  demanded. 

(2)  Particular  requirements  for 
administrative  complaint  Following  the 
portions  of  the  administrative  complaint 
which  are  otherwise  required  by  these 
regulations  there  shall  be  a  Notice  to 
Defendant,  titled  as  such  which  shall  be 
signed  by  the  Deputy  or  his  designee, 
and  which  shall  state: 

"The  procedural  regulations  governing 
this  action  are  located  at  24  CFR 
3282.151  et  seq.  If  you  wish  to  contest 
this  action  you  must  appear  and  defend 
by  filing  an  answer  with  (here  state  the 
name  and  address  of  the  Judge]  and  by 
serving  two  copies  on  the  Department's 
attorney  whose  name  and  address 
appear  above.  The  answer  must  conform 
to  the  procedural  regulations  and  it  must 
be  served  within  30  days  following 
service  of  the  administrative  complaint. 
If  you  do  not  appear  and  defend  within 


the  time  provided,  decision  by  default 
will  be  rendered  against  you  for  the 
relief  demanded  in  this  administrative 
complaint  and  the  facts  requested  herein 
to  be  determined  shall  be  determined  as 
true.” 

(3)  Defenses:  form  of  denials.  A  party 
shall  state  in  short  and  plain  terms  his 
defenses  to  each  claim  asserted  and 
shall  admit  or  deny  the  assertions  upon 
which  the  Department  relies,  and  a 
party  shall  admit  or  deny  the  truth  of 
each  fact  stated  by  another  party  as  one 
to  be  determined.  If  he  is  without 
knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  or  an 
assertion,  or  fact,  he  shall  so  state  and 
this  has  the  effect  of  a  denial.  Denials 
shall  meet  the  substance  of  the  assertion 
or  facts  denied.  When  a  party  intends  in 
good  faith  to  deny  only  a  part  or  a 
qualification  of  an  assertion  or  fact,  he 
shall  specify  so  much  of  it  as  is  true  and 
material  and  shall  deny  only  the 
remainder.  Unless  the  party  intends  in 
good  faith  to  controvert  all  the 
assertions  or  facts  of  the  administrative 
complaint,  he  may  make  his  denials  as 
specific  denials  of  designated  assertions 
or  facts  or  paragraphs,  or  he  may 
generally  deny  all  the  assertions  or  facts 
except  such  designated  assertions  or 
facts  or  paragraphs  as  he  expressly 
admits:  but,  when  he  intends  to 
controvert  all  assertions  and  facts  he 
may  do  so  by  general  denial  subject  to 
the  obligations  set  forth  in 

§  3282.154(eK8). 

(4)  Affirmative  defenses.  The  answer 
shall  set  forth  affirmatively  accord  and 
satisfaction,  discharge  in  bankruptcy, 
duress,  estoppel,  failure  of 
consideration,  fraud,  illegality,  license, 
payment,  release,  res  judicata,  statute  of 
limitations,  waiver,  and  any  other 
matter  constituting  an  avoidance  or 
affirmative  defense. 

(5)  Effect  of  failure  to  deny. 

Assertions  in  the  administrative 
complaint,  other  than  those  as  to  the 
amount  of  damage,  are  admitted  when 
not  denied  in  the  answer.  Assertions  in 
a  pleading  to  which  no  responsive 
pleading  is  required  or  permitted  shall 
be  taken  as  denied  or  avoided. 

(6)  Pleading  to  be  concise  and  direct; 
consistency,  (i)  Each  assertion  in  a 
pleading  shall  be  simple,  concise,  and 
direct.  No  technical  forms  of  pleadings 
or  motions  are  required. 

(ii)  A  party  may  set  forth  two  or  more 
statements  of  a  claim  or  defense 
alternately  or  hypothetically,  either  in 
one  count  or  defense  or  in  separate 
counts  or  defenses.  When  two  or  more 
statements  are  made  in  the  alternative 
and  one  of  them  if  made  independently 
would  be  sufficient,  the  pleading  is  not 
made  insufficient  by  the  insufficiency  of 


one  or  more  of  the  alternative 
statements.  A  party  may  also  state  as 
many  separate  claims  or  defenses  as  he 
has  regardless  of  consistency.  All 
statements  shall  be  made  subject  to  the 
obligations  set  forth  in  $  3282.154(e)(8). 

(7)  Construction  of  pleadings.  All 
pleadings  shall  be  so  construed  as  to  do 
substantial  justice. 

(8)  Signing  of  pleadings.  Every 
pleading  of  a  party  represented  by  an 
attorney  shall  be  signed  by  at  least  one 
attorney  of  record  in  his  individual 
name,  whose  address  and  telephone 
number  shall  be  stated.  A  party  who  is 
not  represented  by  an  attorney  shall 
sign  his  pleading  and  state  his  address. 
Except  when  otherwise  specifically 
provided  by  rule  or  statute,  pleadings 
need  not  be  verified  or  accompanied  by 
affidavit.  The  signature  of  an  attorney 
constitutes  a  certificate  by  him  that  he 
has  read  the  pleading:  that  to  the  best  of 
his  knowledge,  information,  and  belief 
there  is  good  ground  to  support  it:  and 
that  it  is  not  interposed  for  delay. 

(f)  Form  of  pleadings.  (1)  Every 
pleading  shall  contain  a  caption 
containing:  (i)  "United  States  of  America 
before  the  Department  of  Housing  and 
Urban  Development”;  (ii)  the  title  of  the 
action;  (iii)  the  file  number;  and  (iv)  a 
designation  as  in  §  3282.154(d)(1).  In  the 
administrative  complaint  the  title  of  the 
action  shall  include  the  names  of  all  the 
parties,  but  in  other  pleadings  it  is 
sufficient  to  state  the  name  of  the  first 
party  on  each  side  with  an  appropriate 
indication  of  other  parties. 

(2)  Paragraphs:  separate  statements. 
All  assertions  of  claim  or  defense  shall 
be  made  in  numbered  paragraphs,  the 
contents  of  each  of  which  shall  be 
limited  as  far  as  practicable  to  a 
statement  of  a  single  set  of 
circumstances;  and  a  paragraph  may  be 
referred  to  by  number  thereafter.  Each 
claim  founded  upon  a  separate 
transaction  or  occurrence  and  each 
defense  other  than  denials  shall  be 
stated  in  a  separate  count  or  defense 
whenever  a  separation  facilitates  the 
clear  presentation  of  the  matters  set 
forth.  In  addition,  each  fact  to  be 
determined  is  to  be  set  forth  in  a 
separate  lettered  or  numbered 
paragraph. 

(3)  Adoption  by  reference:  Exhibits. 
Statements  in  a  pleading  may  be 
adopted  by  reference  in  a  different  part 
of  the  same  pleading  or  in  another 
pleading  or  in  any  motion.  A  copy  of  any 
written  instrument  which  is  an  exhibit  to 
a  pleading  is  a  part  thereof  for  all 
purposes. 

(g)  Defenses  and  objections.  (1)  A 
defendant  shall  serve  his  answer  within 
30  days  after  the  service  of  the 
administrative  complaint  upon  him. 


Federal  Register  /  Vol.  44,  No.  247  /  Friday,  December  21,  1979  /  Proposed  Rules 


76183 


(2)  Every  defense,  in  law  or  fact,  to  a 
claim  shall  be  asserted  in  the  answer 
including  the  following:  (i)  Lack  of 
jurisdiction  over  the  subject  matter,  (ii) 
lack  of  jurisdiction  over  the  person;  (iii) 
insufficiency  of  process;  (iv) 
insufficiency  of  service  of  process;  (v) 
failure  to  state  a  claim  upon  which  relief 
can  be  granted.  No  defense  or  objection 
IS  waived  by  being  joined  with  one  or 
more  other  defenses  or  objections  in  an 
answer.  No  counterclaim  shall  be 
permitted. 

(3)  The  defenses  speciHcally 
enumerated  in  paragraph  (g)(2](i)  of  this 
section  and  a  motion  for  decision  on  the 
pleadings  on  summary  decision  shall  be 
heard  and  determined  before  the 
hearing  on  the  merits  on  application  of 
any  party  unless  the  Judge  otherwise 
directs. 

(4)  Waiver  or  Preservation  of  Certain 
Defenses:  (i)  A  defense  or  lack  of 
jurisdiction  over  the  person, 
insufHciency  of  process,  or  insufficiency 
of  service  of  process  is  waived  if 
omitted  from  the  answer  or  an 
amendment  thereof  permitted  by 

§  3282.154(h]  to  be  made  as  a  matter  of 
course. 

(ii)  A  defense  of  failure  to  state  a 
claim  upon  which  relief  can  be  granted 
and  an  objection  of  failure  to  state  a 
legal  defense  to  a  claim  may  be  made  in 
any  pleading  permitted  or  ordered  or  by 
motion  for  decision  on  the  pleadings,  or 
at  the  hearing  on  the  merits. 

(iii)  Whenever  it  appears  that  the 
Department  lacks  jurisidiction  of  the 
subject  matter,  the  Judge  shall  dismiss 
the  action. 

(h)  Amended  and  supplemental 
pleadings. — (1)  Amendments.  The 
department  may  amend  its 
administrative  complaint  once  as  a 
matter  of  course  at  any  time  before  an 
answer  is  served  and  a  party  may 
amend  his  answer  once  as  a  matter  of 
course  at  any  time  within  20  days  after 
it  is  served  unless  the  action  has  been 
scheduled  for  a  hearing  on  the  merits. 
Otherwise  a  party  may  amend  his 
pleading  only  by  leave  of  the  Judge  or  by 
written  consent  of  the  adverse  party; 
and  leave  shall  be  freely  given  when 
justice  so  requires.  A  party  shall  plead 
in  response  to  an  amended  pleading 
within  the  time  remaining  for  response 
to  the  original  pleading  or  within  10 
days  after  service  of  the  amended 
pleading,  whichever  period  may  be  the 
longer,  unless  the  Judge  otherwise 
orders. 

(2)  Amendments  to  conform  to  the 
evidence.  When  issues  not  raised  by  the 
oleadings  are  tried  by  express  or 
implied  consent  of  the  parties,  they  shall 
be  treated  in  all  respects  as  if  they  had 
been  raised  in  the  pleadings.  Such 


amendment  of  the  pleadings  as  may  be 
necessary  to  cause  them  to  conform  to 
the  evidence  and  to  raise  these  issues 
may  be  made  upon  motion  of  any  party 
at  any  time,  even  after  decision;  but 
failure  so  to  amend  does  not  affect  the 
result  of  the  trial  of  these  issues.  If 
evidence  is  objected  to  at  the  trial  on  the 
ground  that  it  is  not  within  the  issues 
raised  by  the  pleadings,  the  Judge  may 
allow  the  pleadings  to  be  amended  and 
shall  do  so  freedly  when  the 
presentation  of  the  merits  of  the  action 
will  be  subserved  thereby  and  the 
objecting  party  fails  to  satisfy  the  court 
that  the  admission  of  such  evidence 
would  prejudice  him  in  maintaining  his 
action  or  defense  upon  the  merits.  The 
Judge  may  grant  a  continuance  to  enable 
the  objecting  party  to  meet  such 
evidence. 

(3)  Relation  back  of  amendments. 
Whenever  the  claim  or  defense  asserted 
in  the  amended  pleading  arose  out  of  the 
conduct,  transaction,  or  occurrence  set 
forth  or  attempted  to  be  set  forth  in  the 
original  pleading,  the  amendment  relates 
back  to  the  date  of  the  original  pleading. 
An  amendment  changing  the  party 
against  whom  a  claim  is  asserted  relates 
back  if  the  foregoing  provision  is 
satisfied  and,  within  the  period  provided 
by  law  for  commencing  the  action 
against  him  the  party  to  be  brought  in  by 
amendment  (i)  has  received  such  notice 
of  the  institution  of  the  action  that  he 
will  not  be  prejudiced  in  maintaining  his 
defense  on  the  merits,  and  (ii)  knew  or 
should  have  known  that,  but  for  a 
mistake  concerning  the  identy  of  the 
proper  party,  the  action  would  have 
been  brought  against  him. 

(4)  Supplemental  pleadings.  Upon 
motion  of  a  party  the  Judge  may,  upon 
reasonable  notice  and  upon  such  terms 
as  are  just,  permit  him  to  serve  a 
supplemental  pleading  setting  forth 
transactions  or  occurrences  or  events 
which  have  happened  since  the  date  of 
the  pleading  sought  to  be  supplemented. 
Permission  may  be  granted  even  though 
the  original  pleading  is  defective  in  its 
statement  of  a  claim  for  relief  or 
defense.  If  the  Judge  deems  it  advisable 
that  the  adverse  party  plead  to  the 
supplemental  pleading,  it  shall  so  order, 
specifying  the  time  therefor. 

(i)  Intervention.  (1)  The  Judge  upon 
timely  written  application  shall  permit 
anyone  to  intervene  when  the  applicant 
claims  an  interest  relating  to  the 
property  or  transaction  which  is  the 
subject  of  the  administrative  action  and 
he  is  so  situated  that  the  disposition  of 
the  administrative  action  may  as  a 
practical  matter  impair  or  impede  his 
ability  to  protect  that  interest,  unless  the 


applicant’s  interest  is  adequately 
represented  by  existing  parties. 

(2)  Hie  petition  for  intervention  shall 
contain:  (i)  The  petitioner’s  relationship 
to,  and  interest  in,  the  matters  involved 
in  the  proceeding;  (ii)  a  concise 
statement  of  the  petitioner’s  position 
with  respect  to  each  specific  issue  upon 
which  he  proposes  to  intervene,  and  of 
the  facts  which  he  proposes  to  adduce  in 
support  of  each  such  position;  and  (iii) 
the  petitioner’s  assent  to  the  exercise  of 
jurisidiction  by  the  Department  over 
him. 

(3)  The  Judge  shall  determine  the 
propriety  of  such  intervention  and  the 
extent  to  which  such  intervenor  may 
participate,  basing  such  determination 
upon  the  directness  and  substantiality  of 
the  petitioner's  interest  in  the 
administrative  action  and  the  effect 
upon  the  administrative  action  of 
allowing  such  participation.  If 
intervention  is  permitted  the  Judge  shall 
name  such  party  as  a  plaintiff  or  as  a 
defendant. 

(j)  Discovery — Generally.  (1)  Except 
as  provided  for  by  these  regulations  no 
discovery  is  permitted  unless  agreed  to 
by  the  parties  or  unless  ordered  by  the 
Judge  for  good  cause  shown.  No  motion 
concerning  any  aspect  of  discovery  may 
be  made  imless  the  party  making  such 
motion  or  his  attorney:  (i)  Certifies  that, 
after  personal  consultation  with  the 
other  party  or  his  attorney,  the  parties 
have  been  unable  to  reach  agreement; 
and  (ii)  states  the  time  and  date  of  such 
consultation. 

(2)  Any  motion  for  an  order  permitting 
discovery  must  be  accompanied  by 
copies  of  all  discovery  papers 
(interrogatories,  notices  of  depositions, 
etc.)  which  the  party  desires  to  file. 

(3)  Except  in  cases  where  a  motion  for 
an  expedited  proceeding  is  filed 
pursuant  to  §  3282.152(h)  all  requests  for 
discovery  and  all  motions  for  orders 
permitting  discovery  must  be  filed 
within  30  days  after  the  date  on  which 
the  answer  is  filed,  imless  otherwise 
ordered  by  the  Judge  for  good  cause 
shown.  In  cases  where  a  motion  for  an 
expedited  proceeding  has  been  filed 
pursuant  to  §  3282.152(h)  all  motions  for 
orders  permitting  discovery  must  be 
filed  by  the  date  on  which  the  response 
to  the  motion  for  an  expedited 
proceeding  is  due.  If  the  motion  for  an 
expedited  proceeding  is  denied  then 
request  for  discovery  and  additional 
motions  for  orders  permitting  discovery 
may  be  filed  within  the  time  otherwise 
prescribed  by  this  regulation. 

(4)  The  parties  may  agree  to  permit 
the  following  types  of  discovery  or  the 
Judge  may  order  such  discovery  for  good 
cause  shown:  Depositions  upon  oral 
examination  or  written  questions; 
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written  interrogatories;  and  production 
of  documents  or  things  or  permission  to 
enter  upon  land  or  other  property,  for 
inspection  and  other  purposes. 

(5)  In  ordering  discovery  the  Judge 
may  place  such  limits  on  it  as  are  just 
and  reasonable. 

(k)  Discovery  as  a  matter  of  right. 
Discovery  provided  for  in  this  section 
(§  3282.154(k))  is  available  as  of  right 
and  without  agreement  of  parties  and 
without  order  by  the  Judge.  The 
frequency  of  use  is  not  limited. 

(l)  Discovery  relating  to  experts,  (i)  A 
party  may  through  interrogatories 
require  any  other  party  to  identify  each 
person  whom  the  other  party  expects  to 
call  as  an  expert  witness  at  any  hearing, 
to  state  the  subject  matter  on  which  the 
expert  is  expected  to  testify,  and  to  state 
the  substance  of  the  facts  and  opinions 
to  which  the  expert  is  expected  to  testify 
along  with  a  summary  of  the  grounds  for 
each  opinion. 

(ii)  A  party  may  also  require  through 
interrogatories  that  any  other  party 
identify  any  reports  or  other  documents 
prepared  by  any  expert  in  preparation 
for  the  case. 

(iii)  A  party  is  under  a  duty  to  amend 
his  answers  to  interrogatories  relating  to 
experts. 

(iv)  If  a  party  has  been  asked  to 
identify  expert  witnesses  then  that  party 
may  present  expert  testimony  only  by 
those  individuals  who  have  been 
identified  unless  otherwise  ordered  by 
the  Judge  for  good  cause  shown. 

(v)  If  a  party  has  been  asked  to  state 
the  subject  matter  on  which  an  expert  is 
expected  to  testify  and/or  to  state  the 
substance  of  the  facts  and  opinions  to 
w^hich  the  expert  is  expected  to  testify 
then  that  party  may  present  expert 
testimony  only  with  respect  to  the 
matters  contained  in  his  ansivers  to 
such  interrogatories  unless  othervnse 
ordered  by  the  Judge  for  good  cause 
shown. 

(2)  A  party  may  through 
interrogatories  require  any  other  party 
to  identify  each  person  who  is  to  be 
called  as  a  witness  by  such  party.  The 
name,  home  and  work  addresses  and 
home  and  work  telephone  numbers  of  a 
witness  may  be  required.  No  other 
information  may  be  required  as  a  matter 
of  right. 

fi)  A  party  is  under  a  duty  to  amend 
his  answers  to  interrogatories  relatiing 
to  the  names  of  witnesses. 

(ii)  If  a  party  has  been  asked  to 
identify  viritnesses  then  that  party  may 
present  testimony  only  by  those 
individuals  who  have  been  named 
unless  otherwise  ordered  by  the  Judge 
for  good  cause  shown. 

(3)  Requests  for  admission,  (i)  A  party 
may  serve  upon  any  other  party  a 


written  request  for  the  admission  of  the 
truth  of  any  matters  concerning  the 
pending  action  set  forth  in  the  request 
that  relate  to  statements  or  opinions  of 
fact  or  of  the  application  of  law  to  fact, 
including  the  genuineness  of  any 
documents  described  in  the  request. 
Copies  of  documents  shall  be  served 
with  the  request  unless  they  have  been 
or  are  otherwise  furnished  or  made 
available  for  inspection  and  copying. 

(ii)  Each  matter  of  W'hich  an  admission 
is  requested  shall  be  separately  set 
forth.  The  matter  is  admitted  unless, 
within  30  days  after  service  of  the 
request,  or  within  such  other  time  as  the 
Judge  may  allow,  the  party  to  whom  the 
request  is  directed  serves  upon  the  party 
requesting  the  admission  a  written 
answ'er  or  objection  addressed  to  the 
matter,  signed  by  the  party  or  by  his 
attorney,  but,  unless  the  Judge  shortens 
tiie  time,  a  defendant  shall  not  be 
required  to  serv'e  answers  or  objections 
before  the  expiration  of  30  days  after 
service  of  the  administrative  complaint 
upon  him.  If  objection  is  made,  the 
reasons  tJierefor  shall  be  stated.  The 
answ'er  shall  specihcally  deny  the 
matter  or  set  forth  in  detail  the  reasons 
why  the  answering  party  cannot 
truthfully  admit  or  deny  the  matter.  A 
denial  shall  fairly  meet  the  substance  of 
the  requested  admission,  and  when  good 
faith  requires  that  a  party  qualify  his 
answer  or  deny  only  a  part  of  the  matter 
of  W'hich  an  admission  is  requested,  he 
shall  specify  so  much  of  it  as  is  true  and 
qualify  or  deny  the  remainder.  An 
answering  party  may  not  give  lack  of 
information  or  knowledge  as  a  reason 
for  failure  to  admit  or  deny  unless  he 
states  that  he  has  made  reasonable 
inquiry  and  that  the  information  knowm 
or  readily  obtainable  by  him  is 
insufficient  to  enable  him  to  admit  or 
deny.  A  party  who  considers  that  a 
matter  of  which  an  admission  has  been 
requested  presents  a  genuine  issue  for 
trial  may  not,  on  that  ground  alone, 
object  to  the  request.  The  party  who  has 
requested  the  admissions  may  move  to 
determine  the  sufficiency  of  the  answ'ers 
or  objections.  Unless  tire  Judge 
determines  that  an  objection  is  justified, 
it  shall  order  that  an  answer  be  served. 

If  the  Judge  determines  that  an  answer 
does  not  comply  with  the  requirements 
of  this  rule,  he  may  order  either  that  the 
matter  is  admitted  or  that  an  amended 
answer  be  served.  The  Judge  may,  in 
lieu  of  these  orders,  determine  that  final 
disposition  of  the  request  be  made  at  a 
pre-hearing  conference  or  at  a 
designated  time  prior  to  the  hearing  on 
the  merits, 

(c)  Effect  of  admission.  Any  matter 
admitted  under  §  3282.154(k](3)  is 


conclusively  established  unless  the 
Judge  on  motion  permits  withdrawal  or 
amendment  of  the  admission.  The  Judge 
may  permit  withdrawal  or  amendment 
when  the  presentation  of  the  merits  of 
the  action  will  be  served  thereby  and 
the  party  who  obtained  the  admission 
fails  to  satisfy  the  Judge  that  withdrawal 
or  amendment  will  prejudice  him  in 
maintaining  his  action  or  defense  on  the 
merits.  Any  admission  made  by  a  party 
under  §  3282.154(k)(3)  is  for  the  purpose 
of  the  pending  action  and  for  the 
purpose  of  any  related  action, 
administrative  or  otherwise,  involving 
the  same  parties. 

(4)  Documents,  (i)  A  party  may 
through  interrogatories  require  any  other 
party  to  identify  each  document  or  thing 
which  is  to  be  offered  for  evidence  by 
such  party.  Except  as  peimitted  here 
and  in  §  3282.154(k)(l)(ii)  the  identity  of 
no  other  document  or  thing  may  be 
required  as  a  matter  of  right. 

(A)  A  party  is  under  a  duty  to  amend 
his  answers  to  interrogatories  relating  to 
the  identity  of  documents  or  things 
which  are  to  be  offered  for  evidence. 

(B)  If  a  party  has  been  asked  to 
identify  documents  or  things  which  are 
to  be  offered  for  evidence  then  that 
party  may  offer  for  evidence  only  those 
documents  or  things  which  have  been 
identified  unless  otherwise  ordered  by 
the  Judge  for  good  cause  showm. 

(ii)  A  party  may  request  the 
production  of  documents  or  things  the 
identity  of  which  is  asked  pursuant  to 
§  3282.154{k)(4)(i)  or  §  3282.154(k)(l)(ii). 
No  other  request  for  production  is 
permitted  as  a  matter  of  right. 

(1)  Discovery— By  agreement  of  the 
parties  or  by  order  of  the  Judge.  The 
regulations  contained  herein  govern 
discovery  which  may  be  agreed  to  by 
the  parties  or  ordered  by  the  Judge 
except  that  the  regulations  governing 
interrogatories  also  govern  the  limited 
discovery  which  is  available  as  of  right 
pursuant  to  §  3282.154(k)(l),  (2)  and  (4) 
and  except  that  the  regulations 
governing  requests  for  production  also 
govern  the  limited  discovery  which  is 
available  as  of  right  pursuant  to 
§  3282.154(k)(4). 

(1)  Depositions.  The  attendance  of 
witnesses  may  be  compelled  by 
subpoena  as  provided  in  §  3282.152(e). 

(i)  A  notice  of  deposition  shall  state 
the  time  and  place  for  taking  the 
deposition  and  tlie  name  and  address  of 
each  person  to  be  examined,  if  know'n, 
and,  if  the  name  is  net  known,  a  general 
description  sufficient  to  identify  him  or 
the  particular  class  or  group  to  which  he 
belongs.  If  a  subpoena  duces  tecum  is  to 
be  served  on  the  person  to  be  examined, 
the  designation  of  the  materials  to  be 
produced  as  set  forth  in  the  subpoena 
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shall  be  attached  to  or  included  in  the 
notice. 

(ii)  The  notice  to  a  party  deponent 
may  be  accompanied  by  a  request  made 
for  the  production  of  documents  and 
tangible  things  at  the  taking  of  the 
deposition. 

(iii)  A  party  may  in  his  notice  and  in  a 
subpoena  name  as  the  deponent  a  public 
or  private  corporation  or  a  partnership 
or  association  or  governmental  agency 
and  describe  with  reasonable 
particularity  the  matters  on  which 
examination  is  requested.  In  that  event, 
the  organization  so  named  shall 
designate  one  or  more  officers,  directors, 
or  managing  agents,  or  other  persons 
who  consent  to  testify  on  its  behalf,  and 
may  set  forth,  for  each  person 
designated,  the  matters  on  which  he  will 
testify.  A  subpoena  shall  advise  a  non- 
party  organization  of  its  duty  to  make 
such  a  designation.  The  persons  so 
designated  shall  testify  as  to  matters 
known  or  reasonably  available  to  the 
organization.  This  provision  does  not 
preclude  taking  a  deposition  by  any 
other  procedure  authorized  in  these 
regulations. 

(iv)  Examination  and  cross- 
examination;  record  of  examination; 
oath;  objections.  Examination  and  cross- 
examination  of  witnesses  may  proceed 
as  permitted  under  the  provisions  of  the 
Federal  Rules  of  Evidence.  The  officer 
before  whom  the  deposition  is  to  be 
taken  shall  put  the  witness  on  oath  and 
shall  personally,  or  by  someone  acting 
under  his  direction  and  in  his  presence, 
record  the  testimony  of  the  witness.  If 
requested  by  one  of  the  parties,  the 
testimony  shall  be  transcribed.  All 
objections  made  at  the  time  of  the 
examination  to  the  manner  of  taking  it. 
or  to  the  evidence  presented,  or  to  the 
conduct  of  any  party,  and  any  other 
objection  to  the  proceedings,  shall  be 
noted  by  the  officer  upon  the  deposition. 
Evidence  objected  to  shall  be  taken 
subject  to  the  objections.  In  lieu  of 
participating  in  the  oral  examination, 
parties  may  serve  written  questions  in  a 
sealed  envelope  on  the  party  taking  the 
deposition  and  he  shall  transmit  them  to 
the  officer,  who  shall  propound  them  to 
the  witness  and  record  the  answers 
verbatim. 

(v)  Motion  to  terminate  or  limit 
examination.  At  any  time  during  the 
taking  of  the  deposition,  on  motion  of  a 
party  or  of  the  deponent  and  upon  a 
showing  that  the  examination  is  being 
conducted  in  bad  faith  or  in  such 
manner  as  unreasonably  to  annoy, 
embarrass,  or  oppress  the  deponent  or 
party,  the  Judge  may  order  the  officer 
conducting  the  examination  to  cease 
forthwith  from  taking  the  deposition,  or 
may  limit  the  scope  and  manner  of  the 


taking  of  the  deposition.  If  the  order 
made  terminates  the  examination,  it 
shall  be  resumed  thereafter  only  upon 
the  order  of  the  Judge.  Upon  demand  of 
the  objecting  party  or  deponent,  the 
taking  of  the  deposition  shall  be 
suspended  for  the  time  necessary  to 
make  a  motion  for  an  order. 

(vi)  Submission  to  witness;  changes; 
signing.  When  the  testimony  is  fully 
transcribed  the  deposition  shall  be 
submitted  to  the  witness  for 
examination  and  shall  be  read  to  or  by 
him,  unless  such  examination  and 
reading  are  waived  by  the  witness  and 
by  the  parties.  Any  changes  in  form  or 
substance  which  the  witness  desires  to 
make  shall  be  entered  upqn  the 
deposition  by  the  officer  with  a 
statement  of  the  reasons  given  by  the 
witness  for  making  them.  The  deposition 
shall  then  be  signed  by  the  witness, 
unless  the  parties  by  stipulation  waive 
the  signing  or  the  witness  is  ill  or  cannot 
be  found  or  refuses  to  sign.  If  the 
deposition  is  not  signed  by  the  witness 
within  10  days  of  its  submission  to  him, 
the  officer  shall  sign  and  state  on  the 
record  the  fact  of  die  waiver  or  of  the 
illness  or  absence  of  the  witness  or  the 
fact  of  the  refusal  to  sign  together  with 
the  reason,  if  any,  given  therefor;  and 
the  deposition  may  then  be  used  as 
though  signed  unless  on  a  motion  to 
suppress  the  Judge  holds  that  the 
reasons  given  for  the  refusal  to  sign 
require  rejection  of  the  deposition  in 
whole  or  in  part. 

(vii)  Certification  and  filing  by  officer; 
exhibits;  copies;  notice  of  filing.  (A)  The 
officer  shall  certify  on  the  deposition 
that  the  witness  was  duly  sworn  by  him 
and  that  the  deposition  is  a  true  record 
of  the  testimony  given  by  the  witness. 

He  shall  then  securely  seal  the 
deposition  in  an  envelope  indorsed  with 
the  title  of  the  action  and  marked 
"Deposition  of  (here  insert  name  of 
witness]’*  and  shall  promptly  file  it  with 
the  Judge  or  send  it  by  registered  or 
certified  mail  to  the  Judge.  Documents 
and  things  produced  for  inspection 
during  the  examination  of  the  witness, 
shall,  upon  the  request  of  a  party,  be 
marked  for  identification  and  annexed 
to  and  returned  with  the  deposition,  and 
may  be  inspected  and  copied  by  any 
party,  except  that  the  person  producing 
the  materials  may  substitute  copies  to 
be  marked  for  identification,  if  he 
affords  to  all  parties  fair  opportunity  to 
verify  the  copies  by  comparison  with  the 
originals,  and  if  the  person  producing 
the  materials  requests  their  return,  the 
officer  shall  mark  them,  give  each  party 
an  opportunity  to  inspect  and  copy 
them,  and  return  them  to  the  person 
producing  them,  and  the  materials  may 


then  be  used  in  the  same  manner  as  if 
annexed  to  and  returned  with  the 
deposition.  Any  party  may  move  for  an 
order  that  the  original  be  annexed  to 
and  returned  with  the  deposition  to  the 
Judge,  pending  final  disposition  of  the 
case. 

(B)  Upon  payment  of  reasonable 
charges  therefor,  the  officer  shall  furnish 
a  copy  of  the  deposition  to  any  party  or 
to  the  deponent. 

(C)  The  party  taking  the  deposition 
shall  give  prompt  notice  of  its  bling  to 
all  other  parties. 

(2)  Use  of  Depositions  at  Hearings — 
(i)  Use  of  Depositions.  At  the  hearing  on 
the  merits  or  upon  the  hearing  of  a 
motion  any  part  or  all  of  a  deposition,  so 
far  as  admissible  under  the  rules  of 
evidence  applied  as  though  the  witness 
were  then  present  and  testifying,  may  be 
used  against  any  party  who  was  present 
or  represented  at  the  taking  of  the 
deposition  or  who  had  reasonable  notice 
thereof,  in  accordance  with  any  of  the 
following  provisions; 

(AJ  Any  deposition  may  be  used  by 
any  party  for  the  purpose  of 
contradicting  or  impeaching  the 
testimony  of  deponent  as  a  witness. 

(B)  The  deposition  of  a  party  or  of 
anyone  who  at  the  time  of  taking  the 
deposition  was  an  officer,  director,  or 
managing  agent,  or  a  person  designated 
to  testify  on  behalf  of  a  public  or  private 
corporation,  partnership  or  association 
or  governmental  agency  which  is  a  party 
may  be  used  by  an  adverse  party  for 
any  purpose. 

(C)  The  deposition  of  a  witness 
whether  or  not  a  party,  may  be  used  by 
any  party  for  any  purpose  if  the  Judge 
finds:  (1)  that  the  witness  is  dead;  or  [2] 
that  the  witness  is  out  of  the  United 
States,  unless  it  appears  that  the 
absence  of  the  witness  was  procured  by 
the  party  offering  the  deposition;  or  (J) 
that  the  witness  is  unable  to  attend  or 
testify  because  of  age,  illness,  infirmity, 
or  imprisonment;  or  [4)  that  the  party 
offering  the  deposition  has  been  unable 
to  procure  the  attendance  of  the  witness 
by  subpoena;  or  (5)  upon  application 
and  notice,  that  such  exceptional 
circumstances  exist  as  to  make  it 
desirable,  in  the  interest  of  justice  and 
with  due  regard  to  the  importance  of 
presenting  the  testimony  of  witnesses 
orally  in  open  court,  to  allow  the 
deposition  to  be  used. 

(D)  If  only  part  of  a  deposition  is 
offered  in  evidence  by  a  party,  an 
adverse  party  may  require  him  to 
introduce  any  other  part  which  ought  in 
fairness  to  be  considered  with  the  part 
introduced,  and  any  party  may 
introduce  any  other  parts. 

(ii)  Objections  to  admissibility. 

Subject  to  the  provisions  of 
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§  3282.154(l)(2){iiiKC)  of  this  rule, 
objection  may  be  made  at  the  hearing  to 
receiving  in  evidence  any  deposition  or 
part  thereof  for  any  reason  ivhich  would 
require  the  exclusion  of  the  evidence  if 
the  witness  w'ere  then  present  and 
testifying. 

(iil)  E^ect  of  errors  and  irregularities 
in  depositions,  (i)  As  to  notice.  All  errors 
and  irregularities  in  the  notice  for  taking 
a  deposition  are  waived  unless  written 
objection  is  promptly  served  upon  the 
party  giving  the  notice. 

(B)  As  to  disqualification  of  officer. 
Objection  to  taking  a  deposition 
because  of  disqualification  of  the  officer 
before  whom  it  is  to  be  taken  is  waived 
unless  made  before  the  taking  of  the 
deposition  begins  or  as  soon  thereafter 
as  the  disqualification  becomes  known 
or  could  be  discovered  with  reasonable 
diligence. 

(C)  As  to  taking  of  deposition. 
Objections  to  the  competency  of  a 
witness  or  to  the  competency,  relevancy, 
or  materiality  of  testimony  are  not 
waived  by  failure  to  make  them  before 
or  during  the  taking  of  the  deposition, 
unless  the  ground  of  the  objection  is  one 
which  might  have  been  obviated  or 
removed  if  presented  at  that  time.  Errors 
and  irregularities  occurring  at  the  oral 
examination  in  the  manner  of  taking  the 
deposition,  in  the  form  of  the  questions 
or  answers,  in  the  oath  or  affirmation,  or 
in  the  conduct  of  parties,  and  errors  of 
any  kind  which  might  be  obviated, 
removed,  or  cured  if  promptly  presented, 
are  w'aived  unless  seasonable  objection 
thereto  is  made  at  the  taking  of  the 
deposition. 

(D)  As  to  completion  and  return  of 
deposition.  Errors  and  irregularities  in 
the  manner  in  which  the  testimony  is 
transcribed  or  the  deposition  is 
prepared,  signed,  certified,  sealed, 
indorsed,  transmitted,  filed,  or  otherwise 
dealt  with  by  the  officer  are  waived 
ufdess  a  motion  to  suppress  the 
deposition  or  some  part  thereof  is  made 
with  reasonable  promptness  after  such 
defect  is,  or  with  due  diligence  might 
have  been,  ascertained. 

(3)  Interrogatories  to  parties — (i) 
Availability;  procedures  for  use.  (A) 
Written  interrogatories  are  to  be 
answered  by  the  party  served  or,  if  the 
party  served  is  a  public  or  private 
corporation  or  a  partnership  or 
association  or  governmental  agency,  by 
any  officer  or  agent,  who  shall  furnish 
such  information  as  is  available  to  the 
party. 

(B)  Each  interrogatory  shall  be 
answered  separately  and  fully  in  writing 
under  oath,  unless  it  is  objected  to,  in 
which  event  the  reasons  for  objection 
shall  be  stated  in  lieu  of  an  answer.  The 
answers  are  to  be  signed  by  the  person 


making  them.  The  party  upon  whom  the 
interrogatories  have  been  served  shall 
serve  a  copy  of  the  answers,  and 
objections  if  any,  within  30  days  after 
the  service  of  the  interrogatories  or 
within  such  other  time  as  the  Judge  may 
allow.  The  party  submitting  the 
interrogatories  may  move  for  an  order 
under  §  3282.154(m)  with  respect  to  any 
objection  to  or  other  failure  to  answer 
an  interrogatory. 

(ii)  Scope:  use  at  hearing.  (A)  Answers 
to  interrogatories  may  be  used  to  the 
extent  permitted  by  the  Federal  Rules  of 
Evidence. 

(B)  An  interrogatory  otherwise  proper 
is  not  necessarily  objectionable  merely 
because  an  answer  to  the  interrogatory 
involves  an  opinion  or  contention  tliat 
relates  to  fact  or  the  application  of  law 
of  fact,  but  the  Judge  may  order  that 
such  interrogatory  need  not  be 
answered  until  discovery  has  been 
completed  or  until  a  pre-hearing 
conference  has  taken  place  or  until 
some  other  later  time. 

(iii)  Option  to  produce  business 
records.  Where  the  answer  to  an 
interrogatory  may  be  derived  or 
ascertained  from  the  business  records  of 
the  party  upon  whom  the  interrogatory 
has  been  served  or  from  an 
examination,  audit  or  inspection  of  such 
business  records,  or  from  a  compilation, 
abstract  or  summary  based  thereon,  and 
the  burden  of  deriving  or  ascertaining 
the  answer  is  substantially  the  same  for 
the  party  serving  the  interrogatory  as  for 
the  party  served,  it  is  a  sufficient  answer 
to  such  interrogatory  to  specify  the 
records  from  which  the  answer  may  be 
derived  or  ascertained  and  to  afford  to 
the  party  serving  the  interrogatory 
reasonable  opportunity  to  examine, 
audit  or  inspect  such  records  and  to 
make  copies,  compilations,  abstracts  or 
summaries. 

(4)  Production  of  documents  and 
things  and  entry  upon  land  for 
inspection  and  other  purposes — (i) 

Scope.  Any  party  may  serve  on  any 
other  party  a  request  (A)  to  produce  and 
permit  the  party  making  the  request,  or 
someone  acting  on  his  behalf,  to  inspect 
and  copy,  any  designated  dociunents 
(including  writings,  draw'ings,  graphs, 
charts,  photographs,  phono-records,  and 
other  data  compilations  from  which 
information  can  be  obtained,  translated, 
if  necessary,  by  the  respondent  through 
detection  devices  into  reasonably 
usable  form),  or  to  inspect  and  copy, 
test,  or  sample  any  tangible  things 
which  are  in  the  possession,  custody  or 
control  of  the  party  upon  whom  the 
request  is  serv'ed;  or  (B)  to  permit  entry 
upon  designated  land  or  other  property 
in  the  possession  or  control  of  the  party 
upon  whom  the  request  is  served  for  the 


purpose  of  inspection  and  measuring, 
surveying,  photographing,  testing,  or 
sampling  the  property  or  any  designated 
object  or  operation  thereon. 

(ii)  Procedure.  The  request  shall 
specify  a  reasonable  time,  place,  and 
manner  of  making  the  inspection  and 
performing  the  related  acts.  The  party 
upon  whom  the  request  is  served  shall 
serve  a  written  response  within  15  days 
after  the  service  of  the  request,  except 
that  a  defendant  may  ser\'e  a  response 
within  30  days  after  service  of  the 
administrative  complaint  upon  that 
defendant.  The  Judge  may  allow  a 
shorter  or  longer  time.  The  response 
shall  state,  with  respect  to  each  item  or 
category,  that  inspection  and  related 
activities  will  be  permitted  as  requested, 
unless  the  request  is  objected  to,  in 
which  event  the  reasons  for  objection 
shall  be  stated.  If  objection  is  made  to 
part  of  an  item  or  category,  the  part 
shall  be  specified.  The  party  submitting 
the  request  may  move  for  an  order 
under  §  3282.154(m)  with  respect  to  any 
objection  to  or  other  failure  to  respond 
to  the  request  or  any  part  thereof,  or  any 
failure  to  permit  inspection  as 
requested. 

(m)  Sanctions  for  failure  to  make 
discovery.  (1)  A  party,  upon  reasonable 
notice  to  other  parties  and  all  persons 
affected  thereby,  may  apply  to  the  Judge 
for  an  order  compelling  discovery  if  a 
deponent  fails  to  answer  a  question  as 
part  of  an  oral  or  wrritten  deposition  or  if 
a  corporation  or  other  entity  fails  to 
designate  a  person  to  testify  on  its 
behalf  at  a  deposition  or  if  a  party  fails 
to  answer  an  interrogatory  or  if  a  party 
fails,  in  response  to  a  request  for 
inspection,  to  permit  inspection  or  to 
permit  inspection  as  requested.  When 
taking  a  deposition  or  oral  examination, 
the  proponent  of  the  question  may 
complete  or  adjourn  the  examination 
before  he  applies  for  an  order.  For 
purposes  of  this  provision  an  evasive  or 
incomplete  answer  is  to  be  treated  as  a 
failure  to  answer. 

(2)  If  a  party  or  an  officer,  director  or 
managing  agent  of  a  party  or  a  person 
designated  under  §  3282.154(l](l)(iii]  to 
testify  on  behalf  of  a  party  fails  to  obey 
an  order  to  provide  or  permit  discovery 
the  Judge  may  make  such  orders  in 
regard  to  the  failime  as  are  just,  and 
among  others  the  following: 

(i)  An  order  that  the  matters  regarding 
which  the  order  was  made  or  any  other 
designated  facts  shall  be  taken  to  be 
established  for  the  purposes  of  the 
action  in  accordance  with  the  claim  of 
the  party  obtaining  the  order, 

(ii)  An  order  refusing  to  allow  the 
disobedient  party  to  support  or  oppose 
designated  claims  or  defenses,  or 
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prohibiting  him  from  introducing 
designated  matters  in  evidence;  and 

(iii)  An  order  striking  out  pleadings  or 
parts  thereof,  or  staying  further 
proceedings  until  the  order  is  obeyed,  or 
dismissing  the  action  or  proceeding  or 
any  part  Aereof,  or  rendering  a  decision 
by  default  against  the  disobedient  party. 

(3)  If  a  party  or  an  ofHcer,  director,  or 
managing  agent  of  a  party  or  a  person 
designated  under  §  3282.154(l)(l](iii]  to 
testify  on  behalf  of  a  party  fails  (i)  to 
appear  before  the  officer  who  is  to  take 
his  deposition,  after  being  served  with 
proper  notice,  or  (ii)  to  serve  answers  or 
objections  to  interrogatories  after  proper 
service  of  the  interrogatories,  or  (iii)  to 
serve  a  written  response  to  a  request  for 
inspection  after  proper  service  of  the 
request,  the  Judge  on  motion  may  make 
such  orders  in  regard  to  the  failure  as 
are  just  and  among  others  he  may  take 
any  action  authorized  in 
§  3282.154(m)(2)  (i),  (ii),  and  (iii). 

(n)  Consolidation.  When 
administrative  actions  involving  a 
common  question  of  law  or  fact  are 
pending,  a  Judge  may  order  a  joint 
hearing  of  any  or  all  the  matters  in  issue 
in  the  action:  he  may  order  all  the 
actions  consolidated;  and  he  may  make 
such  orders  concerning  proceedings 
therein  as  may  tend  to  avoid 
unnecessary  cost  or  delay. 

(o)  r/me-^1)  Computation.  In 
computing  any  period  of  time  prescribed 
or  allowed  by  these  regulations,  or  by 
order  of  the  Judge,  the  day  of  the  act, 
event,  or  default  from  which  the 
designated  period  of  time  begins  to  run 
shall  not  be  included.  The  last  day  of  the 
period  so  computed  shall  be  included, 
unless  it  is  a  Saturday,  a  Sunday,  or 
legal  holiday,  in  which  event  the  period 
runs  until  the  end  of  the  next  day  which 
is  not  a  Saturday,  a  Sunday,  or  a  legal 
holiday.  When  the  period  of  time 
prescribed  or  allowed  is  less  than  7 
days,  intermediate  Saturdays,  Sundays, 
and  legal  holidays  shall  be  excluded  in 
the  computation.  As  used  in  this 
regulation,  “legal  holiday"  includes  New 
Year’s  Day,  Washington’s  Birthday, 
Memorial  Day,  Independence  Day, 

Labor  Day,  Columbus  Day,  Veterans 
Day,  Thanksgiving  Day,  Christmas  Day, 
and  any  other  day  appointed  as  a 
holiday  by  the  President  or  the  Congress 
of  the  United  States. 

(2)  Enlargement.  When  by  these  rules 
or  by  a  notice  given  thereunder  or  by 
order  of  the  Judge  an  act  is  required  or 
allowed  to  be  done  at  or  within  a 
specified  time,  the  Judge,  for  cause 
shown,  may  at  any  time  in  his  discretion 

(i)  with  or  without  motion  or  notice 
order  the  period  enlarged  if  request 
therefore  is  made  before  the  expiration 
of  the  period  originally  prescribed  or  as 


extended  by  a  previous  order,  or  (ii) 
upon  motion  made  after  the  expiration 
of  the  specified  period  permit  the  act  to 
be  done  where  the  failure  to  act  was  the 
result  of  excusable  neglect. 

(3)  For  motions — affidavits.  A  written 
motion,  other  than  one  which  may  be 
heard  ex  parte,  and  notice  of  the  hearing 
thereof  shall  be  served  not  later  than  5 
days  before  the  time  specified  for  the 
hearing,  unless  a  different  period  is 
fixed  by  these  regulations  or  by  order  of 
the  Judge.  Such  an  order  may  for  cause 
shown  be  made  on  ex  parte  application. 
When  a  motion  is  supported  by 
affidavit,  the  affidavit  shall  be  served 
with  the  motion;  and,  opposing 
affidavits  may  be  served  not  later  than  1 
day  before  the  hearing,  unless  the  Judge 
permits  them  to  be  served  at  some  other 
time. 

(4)  Additional  time  after  service  by 
mail.  Whenever  a  party  has  the  right  or 
is  required  to  take  some  action  within  a 
prescribed  period  after  the  service  of  a 
notice  or  otlier  paper  upon  him  and  the 
notice  or  paper  is  served  upon  him  by 
mail,  3  days  shall  be  added  to  the 
prescribed  period. 

(p)  Pre-hearing  procedure:  formulating 
issues.  (1)  In  any  administrative  action, 
the  Judge  may  in  his  discretion  direct  the 
attorneys  for  the  parties  to  appear 
before  him  for  a  conference  to  consider: 

(1)  The  simpliffcation  of  the  issues; 

(ii)  The  necessity  or  desirability  of 
amendments  to  the  pleadings: 

(iii)  The  possibility  of  obtaining 
admissions  of  fact  and  of  documents 
which  will  avoid  unnecessary  proof; 

(iv)  'The  limitation  of  the  number  of 
expert  witnesses; 

(v)  Such  other  matters  as  may  aid  in 
the  disposition  of  the  action. 

(2)  'The  Judge  shall  issue  an  order 
which  states  the  action  taken  at  the 
conference,  the  amendments  allowed  to 
the  pleadings,  and  the  agreements  made 
by  the  parties  as  to  any  of  the  matters 
considered,  and  which  limits  the  issues 
for  hearing  to  those  not  disposed  of  by 
admissions  or  agreements  of  counsel; 
and  such  order  when  entered  controls 
the  subsequent  course  of  tlie  action, 
unless  modified  at  the  hearing  on  the 
merits  to  prevent  manifest  injustice. 

§3282.155  Conduct  of  administrative 
hearings. 

(a)  Authority  and  responsibility  of  the 
judge.  (1)  The  Judge  shall  conduct  a  fair 
and  impartial  hearing,  take  all  necessary 
action  to  avoid  delay  in  the  disposition 
of  the  administrative  action  and 
maintain  order.  In  addition,  he  shall 
have  all  powers  necessary  to  those  ends 
including  all  powers  granted  under  5 
U.S.C.  556(c),  and  also  power  including 
but  not  limited  to  the  following: 


(1)  To  administer  oaths  and 
affirmations; 

(ii)  To  rule  upon  offers  of  proof  and 
receive  evidence: 

(iii)  To  regulate  the  course  of  the 
hearing  and  the  conduct  of  the  parties 
and  their  counsel; 

(iv)  To  hold  conferences  as  necessary 
for  the  simpliBcation  and  clarification  of 
issues  or  any  other  purpose; 

(v)  To  consider  and  rule  upon,  as 
justice  may  require,  all  procedrual  and 
other  motions  appropriate  as  part  of  an 
administrative  action; 

(vi)  To  make  and  ffle  decisions;  and 

(vii)  To  receive  relevant  and  material 
evidence,  and  exclude  all  irrelevant, 
immaterial  or  unduly  repetitious 
evidence. 

(2)  In  dealing  with  all  procedural  and 
evidentiary  issues  arising  within  the 
context  of  an  administrative  action  the 
Judge  may,  to  the  extent  it  is  not 
expressly  provided  for  otherwise  in 
these  regulations,  decide  such  questions 
in  accordance  with  the  Federal  Rules  of 
Civil  Procedure  and  Federal  Rules  of 
Evidence. 

(3)  (i)  No  person  shall  communicate 
with  a  Judge  either  directly  or  indirectly 
concerning  any  pending  proceeding 
unless  prior  to  or  simultaneously  with 
such  communication  its  contents  are 
disclosed  in  detail  to  all  persons 
interested  in  the  proceeding;  nor  «hall 
any  Judge  request  or  consider  any  such 
unauthorized  ex  parte  communication. 
This  prohibition  shall  not  apply  to  a 
simple  request  for  inform.ation 
respecting  the  status  of  the  proceeding, 
nor  any  ex  parte  communication 
expressly  authorized  by  these  rules. 

(ii)  Any  Judge  who  receives  an  ex 
parte  conununication  which  he  knows  or 
has  reason  to  believe  is  unauthorized, 
shall  promptly  place  the  communication, 
or  its  substance,  in  the  public  file  and 
shall  inform  all  persons  interested  in  the 
proceeding  of  its  existence  and  general 
contents.  Facts  or  arguments  so 
communicated  shall  not  be  taken  into 
account  in  deciding  any  matter  in  issue 
unless  such  facts  or  arguments  shall  be 
brought  properly  before  the  Judge. 

(iii)  An  opportunity  to  answer 
allegations  or  contentions  contained  in 
an  unauthorized  ex  parte 
communication  may  be  afforded  any 
interested  person  upon  his  motion  for 
leave  to  do  so,  whenever  such  leave  will 
operate  to  assure  a  fair  hearing  or 
decision. 

(iv)  When  a  motion  is  based  on  facts 
not  appearing  of  record  the  Judge  may 
hear  the  matter  on  affidavits  presented 
by  the  respective  parties,  but  the  Judge 
may  direct  that  the  matter  by  heard 
wholly  or  partly  on  oral  testimony  or 
deposition. 
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(v)  Evidence.  (A)  All  witnesses  at  a 
hearing  for  the  purpose  of  taking 
evidence  shall  testify  under  oath  or 
afHrmation  which  shall  be  administered 
by  the  Judge.  Every  party  shall  have  the 
right  to  present  such  oral  or 
documentary  evidence  and  to  conduct 
such  cross-examinations  as  may  by 
required  for  a  full  and  true  disclosure  of 
the  facts.  The  Judge  shall  receive 
relevant  and  material  evidence,  rule 
upon  offers  of  proof  and  exclude  all 
irrelevant,  immaterial  or  unduly 
lepetitious  evidence. 

(B)  When  offered  evidence  is 
excluded,  the  party  o^ering  shall  be 
permitted  to  state  on  the  record  an  offer 
of  proof  with  respect  thereto  and 
rejected  exhibits,  adequately  marked, 
shall  on  request  of  the  party  offering  the 
same  be  retained  in  the  record  for 
purposes  of  review.  Evidence  may  be 
received  subject  to  deferred  ruling  on 
objections  to  its  admissability. 

(C)  Objections  shall  be  timely  made 
and  shall  specify  the  particular  ground 
of  objection.  Formal  exception  to  an 
adverse  ruling  is  unnecessary. 

(b)  Scheduling  of  hearing.  The  Judge 
shall  schedule  an  administrative  hearing 
on  the  merits  to  take  place  so  that  the 
presentation  of  evidence  in  the  case  will 
be  concluded  by  the  parties  not  later 
than  5  months  after  die  answer  has  been 
filed.  In  scheduling  such  hearing  the 
J  idge  may  consult  w'ith  the  parties.  A 
hearing  may  be  scheduled  later  only 
upon  agreement  of  all  parties  or  if 
ordered  by  the  Judge  upon  a  finding  that 
good  cause  exists. 

(cj  Dismissal  of  actions.  An  action 
may  be  dismissed  by  the  plaintiff 
without  order  of  the  Judge  by  filing  a 
notice  of  dismissal  at  any  time  prior  to 
the  commencement  of  the  hearing  on  the 
merits.  Unless  otherwise  staled  in  the 
notice  of  dismissal,  the  dismissal  is 
without  prejudice. 

(d)  Reporting  and  transcription. 
Hearings  shall  be  stenographically  or 
electronically  recorded.  Such  recording 
shall  be  transcribed.  The  original 
transcript  shall  be  a  part  of  the  record 
and  the  sole  official  transcript. 

(1)  Corrections  of  the  official 
transcript  may  be  made  pursuant  to 
order  of  the  Judge. 

(e)  Briefs.  The  Judge  shall  fix  a 
reasonable  time  not  to  exceed  30  days 
following  the  close  of  the  presentation  of 
the  evidence  during  w'hich  any  party 
may  file  with  the  Judge  proposed 
findings  of  fact,  proposed  conclusions  of 
law,  a  proposed  order  and  a  brief  in 
support  thereof. 

§  3282.158  Assessment  of  civil  penalties. 

(a)  Amount  of  penalty.  In  determining 
the  amoxmt  of  the  civil  penalty  the  Judge 


may  consider  the  following  factors  as 
well  as  other  relevant  factors: 

(1)  The  seriousness  of  the  violations; 

(2)  The  number  of  violations: 

(3)  Whether  the  defendant  had 
knowledge  of  the  violation; 

(4)  Whether  the  defendant  has  a  prior 
history  of  violations: 

(5)  The  size  of  the  defendant’s 
business; 

(6)  The  readiness  of  the  defendant  to 
comply  with  the  Act  and  regulations; 
and 

(7)  The  deterrent  value  of  the  penalty 
as  against  future  violations  by  the  same 
manufacturer  or  dealer,  and  as  against 
violations  by  other  manufacturers  or 
dealers. 

(b)  Existence  of  a  claim.  The  United 
States  has  a  claim  against  a 
manufacturer,  dealer  or  other  person 
liable  for  such  penalty  when:  (1)  The 
Office  of  Mobile  Home  Standards  and 
such  person  or  entity  enter  into  an 
agreement  establishing  the  amount  of 
such  penalty;  or  (2)  when  a  Judge’s 
decision  establishing  the  amount  of  such 
penalty  becomes  hnal. 

§3282.157  Decision. 

(a)  Written  decision.  The  Judge  shall 
prepare  and  hie  a  wTitten  decision 
which  shall  set  forth  his  findings  of  facts 
and  which  shall  set  forth  separately  his 
conclusions  of  law  thereon.  Findings  of 
fact  shall  include  specific  findings  as  to 
the  existence  or  non-existence  of  each 
fact  which  was  presented  in  the 
pleadings  as  one  to  be  determined.  The 
Judge  may  also  include  as  part  of  his 
decision  an  order  if  appropriate  for  the 
case. 

(b)  Time  for  decision.  The  Judge  shall 
make  and  file  his  decision:  (1)  W'ithin  30 
days  after  the  expiration  of  the  time 
fixed  pursuant  to  §  3282.155(E)  but  in 
any  event  not  later  than  60  days 
following  the  close  of  the  presentation  of 
the  evidence,  where  the  decision  is 
made  follow’ing  a  hearing  on  the  merits: 

(2)  within  15  days  after  a  notice  of 
default  for  failure  to  appear  is  filed;  or 

(3)  within  50  days  after  the  filing  of  a 
motion  if  the  case  is  fully  adjudicated  on 
such  motion.  The  Judge  shall  serve  the 
decision  on  the  parties. 

(c)  Amendment.  Upon  motion  of  a 
party  made  not  later  than  10  days  after 
the  service  of  the  decision  the  Judge  may 
amend  or  add  to  his  findings  of  fact 
and/or  conclusions  of  law  and  may 
amend  the  order,  if  any. 

(d)  Default.  (1)  When  a  party  against 
whom  a  decision  is  sought  has  failed  to 
answer  or  otherwise  defend  as  provided 
by  these  regulations  and  that  fact  is 
made  to  appear  by  a  notice  filed  with 
the  Judge  (which  notice  need  not  be 
serv  ed  on  the  defaulting  party)  the  Judge 


shall  prepare  and  file  such  decision  as 
appears  from  the  administrative 
complaint  to  be  appropriate. 

(2)  After  a  notice  of  default  has  been 
filed  an  answer  may  not  be  received 
except;  (i)  If  the  party  which  filed  such 
notice  consents  in  writing  filed  with  the 
Judge  to  the  setting  aside  of  the  notice; 
or  (ii)  if  the  Judge  orders  the  notice  set 
aside  upon  motion  by  the  defaulting 
party  and  for  good  cause  showm.  Such 
motion  to  set  aside  the  notice  must  be 
filed  within  15  days  after  the  filing  of  the 
notice.  If  a  decision  has  been  filed  as  a 
result  of  a  default  for  failure  to  appear  it 
may  be  set  aside  along  with  the  notice. 

(e)  Summary  decision — (1)  Filing.  At 
any  time  after  commencement  of  an 
administrative  action  and  before  the 
scheduling  of  a  hearing  on  the  merits,  a 
party  to  the  action  may  move  the  Judge 
to  render  summary  decision  disposing  of 
all  or  part  of  the  action. 

(2)  Grounds.  A  motion  for  summary 
decision  shall  be  granted  only  if  the 
entire  record,  including  the  pleadings, 
depositions,  answers  to  interrogatories, 
admissions  and  affidavits,  shows: 

(i)  That  there  is  no  genuine  issue  as  to 
any  material  fact;  and 

(ii)  That  the  moving  party  is  entitled 
to  summary  decision  as  a  matter  of  law. 

(3)  Form  of  motion  and  affidavits.  The 
motion  may  be  supported  by  affidavits 
or  other  verified  documents,  and  shall 
specify  the  grounds  showing  the  party’s 
right  to  the  relief  sought.  Supporting  and 
opposing  affidavits  shall  be  made  on 
personal  knowledge  and  shall  show 
affirmatively  that  the  affiant  is 
competent  to  testify  to  the  matters 
stated  therein.  Sv/orn  or  certified  copies 
of  all  papers  or  parts  thereof  referred  to 
in  an  affidavit  shall  be  attached  thereto 
or  be  incorporated  if  not  otherwise  a 
matter  of  record.  The  Judge  may  permit 
affidavits  to  be  supplemented  or 
opposed  by  testimony,  depositions, 
answers  to  interrogatories,  admissions 
or  further  affidavits.  When  a  motion  for 
summary  decision  is  made  and 
supported  as  provided  in  this  rule,  an 
adverse  party  may  not  rest  upon  the 
mere  allegations  or  denials  of  his 
pleadings,  but  his  response,  by 
affidavits  or  otherwise  must  set  forth 
specific  facts  showing  that  there  is  a 
genuine  issue  for  hearing.  If  he  does  not 
so  respond,  summary  decision,  if 
appropriate,  shall  be  entered  against 
him. 

(4)  Case  not  fully  adjudicated  on 
metion.  If  a  motion  for  summary 
decision  is  denied  in  whole  or  in  part, 
and  the  Judge  determines  that  an 
evidentiary  hearing  of  the  case  is 
necessary,  he  shall,  if  practicable,  and 
upon  examination  of  all  relevant 
documents  and  evidence  before  him, 
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ascertain  what  material  facts  are 
actually  and  in  good  faith  controverted. 
He  shall  thereupon  make  an  order 
specifying  the  facts  that  appear  without 
substantial  controversy,  and  direct  such 
further  proceedings  as  deemed 
appropriate. 

(f)  Decision  becomes  final.  The 
decision  of  the  Judge  shall  become  final 
15  days  after  filing  unless  an  appeal 
brief  is  filed  pursuant  to  §  3282.158(a). 

(g)  Relief  from  decision  or  order — (1) 
Clerical  mistakes.  Clerical  mistakes  in 
decisions,  orders  or  other  parts  of  the 
record  and  errors  therein  arising  from 
oversight  or  omission  may  be  corrected 
by  the  Judge  at  any  time  of  his  own 
initiative  or  on  the  motion  of  any  party 
and  after  such  notice,  if  any,  as  the 
Judge  orders. 

(2)  Mistakes;  inadvertence;  newly 
discovered  evidence;  fraud,  etc.  On 
motion  and  upon  such  terms  as  are  just, 
the  Judge  may  relieve  a  party  or  his  legal 
representative  from  a  final  decision, 
order,  or  proceeding  for  the  following 
reasons:  (i)  Mistake  or  inadvertence:  (ii) 
newly  discovered  evidence  which  by 
due  diligence  could  not  have  been 
discovered  previously;  (iii)  fraud, 
misrepresentation  or  other  misconduct 
of  an  adverse  party;  or  (iv)  any  other 
reason  justifying  relief  from  the 
operation  of  the  decision.  The  motion 
shall  be  made  within  a  reasonable  time 
and  for  reasons  (i),  (ii),  and  (iii)  not  more 
than  six  months  after  the  decision, 
order,  or  proceeding  was  entered  or 
taken.  A  motion  under  this  subdivision 
(II)  does  not  affect  the  finality  of  a 
decision  or  suspend  its  operation. 

§3282.158  Review. 

(a)  Appeal  from  decision  of  Judge — (1) 
Appeal  brief.  The  Judges  decision  may 
be  appealed  by  filing  a  written  appeal 
brief  with  the  Judge  within  15  days  after 
service  of  the  decision  appealed  from. 
Copies  of  the  brief  shall  be  served  on  all 
parties.  The  brief  shall  be  specify,  in 
separte  numbered  paragraphs  each  issue 
upon  which  the  appeal  is  based. 

(b)  Answering  brief.  Within  20  days 
after  service  of  the  appeal  brief  upon  a 
party,  such  party  may  file  an  answering 
brief  conforming  to  the  requirements  of 
§  3282.158(c). 

(c)  Length  and  form  of  briefs.  A  brief 
shall  not  exceed  25  pages  in  length 
except  by  order  of  the  Judge  or  the 
appeals  officer  and  shall  contain,  in  the 
order  indicated,  the  following: 

(1)  The  title  of  the  proceeding,  file 
number,  the  name  of  the  party  on  whose 
behalf  it  is  submitted  and  the  name  and 
address  of  the  attorney  in  the  matter  on 
the  front  cover  or  title  page. 

(2)  Subject  index  with  page 
references. 


(3)  Table  of  cases  alphabetically 
arranged,  statutes,  texts,  and  other 
authorities  and  materials  cited,  with 
page  references. 

(4)  A  concise  statement  of  the  facts  of 
the  case,  without  argument. 

(5)  A  concise  statement  of  the 
questions  sought  to  be  raised. 

(6)  The  argument,  presenting  clearly 
the  points  of  fact  and  law  relied  upon  in 
support  of  the  position  taken  on  each 
question  with  specific  page  references  to 
the  record  so  far  as  available,  and  to 
legal  authority  or  other  material  relief 
upon  in  support  of  statements  contained 
in  the  argument. 

(d)  Oral  argument.  Oral  argument 
shall  not  be  permitted. 

(e)  Decision  on  appeal  or  review.  (1) 
Upon  appeal  from  or  review  of  a  Judge’s 
decision,  the  appeals  officer  will 
consider  such  parts  of  the  record  as  are 
cited  or  as  may  be  necessary  to  resolve 
the  issues.  All  appeals  and  review's  shall 
be  determined  upon  the  record  made 
before  the  Judge. 

(2)  The  appeals  officer  may  affirm, 
reverse,  modify  or  set  aside,  in  whole  or 
in  part  the  Judges  decision  or  remand  for 
further  proceedings.  The  appellate  order 
shall  set  forth  the  reasons  upon  which 
the  decision  is  based.  The  appellate 
order  shall  be  ser\’ed  on  the  parties  not 
later  than  35  days  after  the  filing  of  the 
appeal  brief. 

(3)  The  decision  of  the  appeals  officer 
shall  be  final  at  the  time  of  service  upon 
the  parties. 

(4)  Any  issue  which  could  have  been 
raised  before  the  Judge  or  the  Appeals 
Officer  which  is  not  timely  raised  may 
not  later  be  raised  before  the  Judge,  the 
Appeals  Officer  or  in  any  further 
proceedings. 

Issued  at  Washington,  D.C.  December  17, 
1979. 

Richard  C.  D.  Fleming, 

Acting  Assistant  Secretary  for 
Neighborhoods,  Voluntary  Associations  and 
Consumer  Protection. 
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